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P-R-0-C-E-E-D-1-N-G-S

9:42 a.m.
CHAIRPERSON  MOLDENHAUER: This
hearing will please come to order. Good

morning, ladies and gentlemen. We are located
in the Jerrily R. Kress Memorial Hearing Room
located at 441 4" Street, N.W.

Today i1s January 17, 2012. A
Public Hearing of the Board of Zoning
Adjustment for the District of Columbia.

My name is Meridith Moldenhauer,
Chairperson. Joining me today to my left 1is
Vice Chairperson Nicole Sorg, Mayoral
Appointee, to my right Lloyd Jordan, Mayoral
Appointee, to my far left is Jeffrey Hinkle, a
representative of the National Capital
Planning Commission, and to my far left is a
representative of the Zoning Commission,
Marcie Cohen.

And I would 1like to welcome

Marcie to the BZA today.
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COMMISSIONER COHEN: Thank you.

CHAIRPERSON MOLDENHAUER: Copies
of today®"s hearing agenda are available to you
and are located to my Qleft in the wall bin
near the door.

Please be advised this proceeding
IS belng recorded by a court reporter and 1is
also being webcast live. Accordingly, we must
ask you to refrain from any disturbing noise
or actions in the hearing room.

When presenting information to the
Board, please, turn on your microphone, TfTirst
stating your name and home address. When you
are Tinished speaking, please, turn off your
microphone, so that your microphone 1S no
longer picking up any sounds or background
noise.

All persons planning to testify
either In favor or iIn opposition are to fTill
out two witness cards. These witness cards

are located to my left in the wall bin near

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.co
m




10

11

12

13

14

15

16

17

18

19

20

21

the door and on the tables in front of me.

Upon coming Tforward to speak to
the Board, please, provide the witness cards
to the court reporter sitting to my right.

Also, 1f you wish to Tile any
additional written testimony or supplemental
documentation today, please, submit an
original along with 12 copies to the Secretary
for distribution. IT you do not have the
requisite number of copies with you currently,
you can go across the hall to the copy machine
in the Office of Zoning to make those required
copies.

The order of procedure for special
exception and variances are as follows: One,
statement of the applicant and applicant”s
witnesses; two, parties and persons 1In
support; three, parties and persons 1in
opposition; four, reports of the ANC; Tive,
Government reports; and six, rebuttal and

closing statement of the applicant.
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Pursuant to " 3117.4 and 3117.5,
the following time constraints will Dbe
maintained: The applicant, appellant, persons
and parties, except the ANC, i1n support,
including witnesses will be given 60 minutes
collectively.

Appellees, persons and parties,
except an ANC, i1n opposition, 1including
witnesses will be given 60 minutes
collectively.

Individuals will be given 3
minutes and organizations will be given 5.

These time restrictions do not
include cross-examination or questions from
the Board. Cross-examination of a witness 1Is
permitted by the applicant or the party. The
ANC within which the property is located 1is
automatically a party to a special exception
or variance case.

Nothing prohibits the Board from

placing reasonable restrictions on Cross-
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examination, including the [limitations of
scope and time.

The record of each case will be
closed at the conclusion, except Tfor any
material specifically requested by the Board.

The Board and the staff will specify at the
end of the case what is expected and the date
when that person must submit the evidence to
the Office of Zoning.

After the record 1i1s closed, no
other information will be accepted by the
Board.

The District of Columbia“®s
Administrative Procedures Act requires that a
public hearing on each case be held iIn the
open and before the public. Pursuant to *
405(b) and 406 of the Act, the Board may,
consistent with the rules and procedures and
the Act, enter iInto a closed meeting on a case
for purposes of seeking legal counsel on a

case pursuant to D.C. Code * 2-575(b)(4)
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and/or deliberating on a case per D.C. Code -
2-575(b)(13), but only after providing the
requisite public notice In a case of emergency
closed meeting after taking a roll call vote.

The decision of the Board in these
contested cases must be based exclusively on
the public record. To avoid any appearance to
the contrary, the Board requests that persons
present not engage Members of the Board in
conversation.

Please, turn off all beepers and
cell phones, at this time, as not to disturb
these proceedings.

The Board will now consider any
preliminary matters. Preliminary matters are
related to whether a case will or should be
heard today, such as a request  for
postponement, continuance or withdrawal or
whether proper adequate notice of a hearing
has been given.

If you are not prepared to go
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forward today or you believe the Board should
not proceed, now iIs the time to raise such a
matter.

Mr. Secretary, do we have any
preliminary matters?

MR. MOY: We don"t have any
preliminary matters of the type that you have
just cited, but we do have some party status
requests that the Board can address when it
calls the case.

CHAIRPERSON  MOLDENHAUER: Thank
you. Then all individuals wishing to testify,
please, stand and the oath will be
administered.

(Whereupon, witnesses were sworn.)

MR. MOY: Ladies and gentlemen,
you may consider yourself under oath.

CHAIRPERSON  MOLDENHAUER: Thank
you very much, Mr. Secretary.

IT we can call the TfTirst case for

the morning?
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MR. MOY: Good morning, Madam
Chairperson, Members of the Board, and 1 would
also welcome Ms. Marcie Cohen to the BZA, your
baptism.

I believe, Madam Chair, the Tirst
application i1s of Mt. Olive Baptist Church and
that would be Application No. 18291.

This application, Madam Chair, if
the Board will recall, was postponed from an
earlier Public Hearing on December 20, 2011.
And at that time, none of the -- there was no
testimony given at that time.

The applicant did amend his
application by withdrawing special exception
relief from the child development center under
" 205 and adding variance relief from the rear
yard setback under * 404.1.

So as amended, unless the
applicant clears or reconfirms this caption,
it would read as follows: This application of

Mt. Olive Baptist Church, Application No.
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18291, pursuant to 11 DCMR 3103.2, for
variance relief from the lot occupancy
requirements under * 403, a variance from the
nonconforming structure provisions under
subsection 2001.3, a variance from the off-
street parking requirements under subsection
2101.1 and, of course, a variance relief from
the rear yard setback under * 404.1.
This 1s to construct an addition
to an existing church structure 1n the R-4
District at premises 1140 6" Street, N.E.,
for property located In Square 829, Lot 65.
Also, Madam Chair, 1 believe 1In
the record the construction plans that are in
the record is i1dentified under Exhibit 11.
CHAIRPERSON  MOLDENHAUER: Thank
you very much, Mr. Moy. And good morning. |ITF
the parties can, please, introduce themselves?
MR. SULLIVAN: Good morning, Madam
Chair and Members of the Board. My name 1is

Marty Sullivan with the Law Firm of Sullivan &
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Barros. 1°"m here today on behalf of Mt. Olive
Baptist Church, the owner of the property at
1138 6" Street, N.E.

With me here today 1s Reverend
Doctor Eugene W. James, 111, the pastor of Mt.
Olive Baptist Church, and the project
architect, Ms. Gayll Worsley.

CHAIRPERSON MOLDENHAUER: Mr .
Sullivan, 1f you can start off, | know that
Mr. Moy just provided us with a summary of the
revised and modified relief that 1is being
sought. You can actually just present to us a
clear understanding of exactly what i1s still
being pursued In regards to relief.

I know that the CDC 330 relief 1s
being removed and 1 think that also then
removes the parking variance relief that was
being sought. But if you can just walk
through that?

And can vyou clarify for the

record, |1 did believe that we had some
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testimony at the Ilast hearing. Is that
correct or is my --

MR. SULLIVAN: No.

CHAIRPERSON MOLDENHAUER: No? We
had not. Okay . Okay - So then 1f you can
present what the relief 1s, that would be
great.

MR. SULLIVAN: Sure. And 1f 1
could before that, 1 have two preliminary
matters: That 1 would like to offer Ms.
Worsley as an expert witness In architecture.

You should have a CV included with the
prehearing statement and she is available to
answer any questions on her qualifications.

I believe she has been before the
Board several times.

CHAIRPERSON MOLDENHAUER: Oh, vyes,
I mean, we have a list of those who have been
preapproved previously, but I have looked at
her CV and 1 have no issue with qualifying Ms.

Worsley as an expert in architecture.
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Do any Board Members have any
objection?

MR. MOY: I believe, Madam Chair,
the CV i1s attached to Exhibit No. 27.

CHAIRPERSON  MOLDENHAUER: Yes.
I"m just giving some time to make sure that
all Board Members have had a chance to go
through 1t and see 1t there is any follow-up
questions the Board Members may have.

VICE CHAIRPERSON SORG: Thank you,
Madam Chair. 1°m just looking at the CV here
and while 1 don*"t absolutely have any issues
with Ms. Worsley as an expert, | just had a
question in regards to her qualifications.

Is this the first CDC that you
have designed?

MS. WORSLEY: No.

VICE CHAIRPERSON SORG: Okay .
Thank you.

CHAIRPERSON  MOLDENHAUER: Okay .

Then Ms. Worsley i1s so deemed to be an expert.
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Mr. Sullivan, you said there was
another preliminary matter that you had as
well?

MR. SULLIVAN: Yes. And 1 think
this will help answer the question that you
had initially.

When we submitted the original
application, the applicant had not yet settled
on an architect. And 1 think the architect
either estimated or was slight off on his
measurements and Ms. Worsley has confirmed
those measurements. So I would like to submit
a revised form 135.

CHAIRPERSON MOLDENHAUER: Please
present that to the Secretary.

MEMBER JORDAN: Madam Chair, can
counsel tell us what has been revised?

MR.  SULLIVAN: Yes. The lot
occupancy on the initial form, the existing
condition of lot occupancy was 63 percent. It

iIs actually 60.03 percent. The purposed lot
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occupancy 1i1s 72.3, that"s down from 73
percent. The height 1s -- has been corrected.
The existing height i1s 29.3. The proposed
height 1s 35 feet 4 1/2 inches.

Also, i1t clarified that there are,
in fact, two side yards, so we are -- | think
It said just 5 foot on the initial. It 1s 5
foot and 10.9. And there i1s no change to the
side yards.

Also, the rear yard variance was
not included on the initial form 135, so i1t is
listed here. So our relief being requested is
a lot occupancy variance to go to 72.3
percent; parking of three spaces, which |1
believe we still need because we will have a
matter-of-right child development center use,
but there will be a parking requirement of --
there will be 12 staff, so one parking space
for each four staff; and the rear vyard
variance of 15 feet.

As you will see, that"s only for
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actually 15 feet of the 136 foot wide
property. It"s not the whole way. I think
that"s it.

CHAIRPERSON MOLDENHAUER: I*m just
making sure, based on the OP report, that you
then have addressed all the different issues
that OP raised.

MR. SULLIVAN: 1 believe so --

CHAIRPERSON  MOLDENHAUER: What
about --

MR. SULLIVAN: -- that we have
gotten here.

CHAIRPERSON MOLDENHAUER: I"m
sorry?

MR. SULLIVAN: We will get into
that iIn our hearing proper.

CHAIRPERSON  MOLDENHAUER: Okay .
Well, then 1f you want to go ahead and start
your presentation? Thank you.

MR. SULLIVAN: Thank you. Before

we get to the testimony, 1 would Ilike to
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provide some perspective TfTor the testimony
that you are about to hear.

First, in contrast to OP"s report,
you will hear testimony about numerous unique
conditions of this property, all of which
combine In some degree to directly cause more
than one practical difficulty to the applicant
in complying with the Zoning Regulations.

The applicant has a practical
difficulty, fTirst of all, iIn restoring and
sustaining a 100 year-old long vacant church
building, which i1s an historic asset to the
church and the neighborhood and worthy of
being saved.

Restoration and sustainability
requires some productive revenue stream to
support that restoration into maintaining this
building going forward.

Another practical difficulty, 1In
fact a virtual 11mpossibility, 1is providing

outdoor/rooftop play space, which i1s required
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under the licensing regs and under the Zoning
Regs, which i1s a unique requirement for CDCs
located 1In churches in the R-4, is that all
required play space required by licensing be
provided on-site.

And 1711 talk Ilater about the
National Black Child Line of Cases and a
variance request for a public purpose being
entitled to a lower stand -- or lower scrutiny
of an area variance request, because the
outdoor play space requirement i1s absolutely
an institutional necessity literally.

And another practical difficulty
IS providing the addition iIn a way that best
fits the context of this row dwelling
neighborhood. It is important and appropriate
for the Board to compare the proposed addition
to what would otherwise be permitted as a
matter-of-right.

So we are not going above what the

overall permitted density could be. We could
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lop off .03 percent of the footprint from any
part of the building and build a two-story
addition up to 60 feet 1In height over the
entire building, but that option doesn"t work.

It doesn®"t work for the applicant.

It doesn"t work for the success of the child
development center. It doesn"t work to get
our outdoor/rooftop play space approved. And
It doesn"t work for the community. And 1t is
not the best option.

On prong three. I think prong
three 1s really strong. We are going to
restore an old  historic building, not
officially sanctioned historic, but 1iIt"s
historic to the church and to the
neighborhood. We are going to provide a much
desired use and we are going to shift what is
permitted density in a way away from the edge
of the property, away from the front of the
building instead of raising the height and

putting i1t over the area of the driveway,
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which 1s 1In the center of the property.

Regarding substantial detriment to
the Zone Plan, when you have as many unique
conditions as we are going to show here and
when those conditions have such a direct
impact 1iIn causing a practical difficulty,
there 1s no danger of impairing the intent or
purpose of the Zoning Regs by granting what is
modest and well-justified relief.

So 1 would, Tirst, like to have
Reverend James say a few words. Thank you.

REVEREND JAMES: Good morning,
Madam Chair and Board Members. My name 1is
Eugene James. [I"m a product with D.C. Public
Schools and I1"m also a retired D.C. Public
Schools®™ school teacher and 1°m currently
pastor of the Mt. Olive Baptist Church.

I would Ilike to testify briefly
about why we are proposing to make this
addition to our church and to operate a new

child development center.
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There are three reasons that come
to mind:

(1) There i1s a tremendous need for
this service 1In our neighborhood. Our
neighborhood is growing and changing with more
people and more young people with children, in
particular, moving In. A need that i1s always
in great demand and will be iIn even greater
demand.

To make matters worse, Gallaudet
College, which operated a child development
center, recently closed. They had a very long
waiting list. I"ve been told that, iIn the
neighborhood, when children are born,
immediately their names are put on the waiting
list.

(2) 1t i1s the expected revenue
from the operation of a 50-child child
development center that will enable us to
restore our Dbeloved historic sanctuary.

Though this 1i1s not a historic landmark, we
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have always held out that one day we would be
able to restore the building and to adapt it
to a new use that"s compatible with the church
mission and purpose, but which will also allow
us to deal with some of the needs 1i1n the
community. And my understanding Is that there
IS a need In the community for more child
care.

In addition, we have been iIn our
present position/place on 6% Street for
almost 140 years.

(3) As 1 said previously, I™m also
a retired school teacher and at Mt. Olive we
have always taken a special 1iInterest in
ministering to our youth. And we see this as
an opportunity to fulfill our vision.

Our vision statement says that we
are to meet the needs of the community. And
so we Teel this will be a great opportunity
not only for us, but also for those who are in

need In the community.
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Again, 1 want to thank you for the
opportunity to share.

MR. SULLIVAN: Thank you. 1 would
like to call Ms. Gayll Worsley, the project
architect.

CHAIRPERSON MOLDENHAUER: Mr .
Sullivan, 1 just want to TfTirst see if any
Board Members have any questions of Reverend
James.

MR. SULLIVAN: Okay.

VICE CHAIRPERSON SORG: Thank you,
Madam Chair. I just have -- good morning,
Reverend James. I just have a couple of
questions.

We see from our files that the old
church building 1s vacant.

REVEREND JAMES: Correct.

VICE CHAIRPERSON SORG: Can you
tell us just a little bit, In your own words,
about, you know, why that condition is and

what happened? And I"m sure that this project

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.co
m




10

11

12

13

14

15

16

17

18

19

20

21

29

has been long in development. What sort of
brings you to [look towards the child
development center now?

REVEREND JAMES: Well, currently,
I have been pastor going on 17 years. The
building has been vacant probably close to 40
years. There has always been a plan to
develop some type of youth facility, but for
probably financial reasons that we had not
been able to move forward to do what we had
thought we wanted to do in the neighborhood.

VICE CHAIRPERSON SORG: So this 1is
a plan to have some youth services as part of
your mission that you have been working on for
a long time?

REVEREND JAMES: Absolutely.
Since | have been there, we have established a
vision and mission statement, as 1 said,
previously part of our responsibility i1s to
help meet the needs of the community.

VICE CHAIRPERSON SORG: Thank you
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very much.

MR. SULLIVAN: All right.

MEMBER JORDAN: Yes, | have a
couple of questions. One, would you repeat
what you said about Gallaudet? They closed
their program or --

MR. SULLIVAN: No. They closed
their child development center.

MEMBER JORDAN: Oh.

MR. SULLIVAN: It was a very good
child development center. They had a waiting
list. I have been told that when children
were born, immediately their names were put on
the wairting list, because there was such an
extensive waiting list.

MEMBER JORDAN: And at the church,
do you have a child program?

REVEREND JAMES: Child development
center.

MEMBER  JORDAN: A children®s

program, youth program, youth ministry? Tell
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us a little bit more about that.

REVEREND JAMES: Most of our
programs are centered to young people. I
believe that all churches ought to be known
for something, being able to do something
special.

Our particular interest i1s to work
with young people.

MEMBER JORDAN: And why 1s this
important to the church?

REVEREND JAMES: well, it"s
development of people in general. And like 1
sald, because of my background as a school
teacher, 1 have always had a vested iInterest
in young people and their development.

MEMBER JORDAN: And that"s an
essential program of the church?

REVEREND JAMES: That 1s the
central program of our church. We do several
things, but that is the center of what we do,

minister to youth.
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MEMBER JORDAN: Thank you.

CHAIRPERSON MOLDENHAUER: 1"ve got
one last fTollow-up question. I think 1t"s
very similar to what my other Board Members
are asking.

I just want to, 1 think 1t"s
probably implied, but, make sure i1t"s on the
record. The CDC would be a faith-based child
development center?

REVEREND JAMES: Please explain to
me what you mean by faith-based.

CHAIRPERSON MOLDENHAUER: well, 1|
think that you have got private programs, such
as, you know, child development center area
and you have TfTaith-based programs, maybe
whether 1t 1i1s a Jewish community program,
which 1s, you know, trying to raise children
and there may be other types of Christian
faith-based schools or CDCs.

I"m just curious 1If this i1Is going

to be faith-based, you know, where religion
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and your mission comes 1iInto play to some
degree into the classroom or 1into the
development of the CDC.

REVEREND JAMES: IT 1 understand
you correctly, no, we will not be pushing our
religion on —- in the facility. What we want
to do 1i1s develop an educational philosophy
that 1s geared for all people.

CHAIRPERSON  MOLDENHAUER: Okay .
So then i1t would be, In my categorization, a
non-denominational --

REVEREND JAMES: Absolutely.

CHAIRPERSON MOLDENHAUER: -- CDC.

REVEREND JAMES: Yes.

CHAIRPERSON  MOLDENHAUER: Okay .
I"m just trying to see, because 1 think some
of the questions the Board Members are asking
are trying to understand the connection
between i1nstitutional necessity of the church,
which would, as your attorney 1indicated,

provide a reduced scrutiny potentially in
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regards to the first prong and that
institutional need potentially with how that
Is connected with the CDC.

So thank you.

REVEREND JAMES: All right.

CHAIRPERSON MOLDENHAUER: Mr .
Sullivan, 1 think 1f there 1i1s no other
questions from Board Members, which i1t doesn"t
seem like 1t, you can now present your next
witness.

MR. SULLIVAN: Okay. Ms. Worsley,
how big 1s the property?

MS. WORSLEY: The property 1is
13,588 square feet.

MR. SULLIVAN: Is that a unique
condition i1n that neighborhood?

MS. WORSLEY: Most of the Ilots
neighboring by are, approximately, around
2,000 square feet, so we are quite large,
outside of schools that 1is.

MR. SULLIVAN: Can you describe
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the current condition of the property?

MR. SULLIVAN: The old church was
-- Mt. Olive Church was established iIn 1876.
There are two buildings located on the site
and they are connected by a covered walkway.
The old church i1s located on the south side of
the property. It was built in, approximately,
1915 and there is a new church on the north
side of the property, which was built in the
mid-"70s.

And there 1s a driveway which
bisects the lot. The buildings are considered
one building by virtue of the covered walkway,
as determined by the Zoning Administrator.
And the old church as been vacant, as the
Reverend said, for about 40 years.

However, Mt. Olive has taken great
care of this building and the site and so we
hope -- and they always hoped to find a new
use fTor the building and they preserved with

that iIntention.
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So the total existing building on
the lot i1s 8,157 square feet, which i1s 60.3
percent of the lot occupancy.

MR. SULLIVAN: Can you describe
the condition, structural condition of the old
church building?

MS. WORSLEY: As you can see from
the photographs there, the building 1is 1in
pretty good shape. There IS some
deterioration on the interior due to some
water damage, but, for the most part, the
bones of the building are fully iIn tact.

It 1s actually surprisingly well-
maintained. After demolition we saw quite a
bit of structural integrity.

MR. SULLIVAN: In your experience,
Is that a unique condition for a church to
maintain an old vacant building for such a
long time when not required to by Historic
Preservation Law?

MS. WORSLEY : Yes, it iIS.
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Actually, the could have jJust boarded i1t up
and just mowed the law. But for the most
part, they have maintained the building quite
well.

MR. SULLIVAN: Are you Tamiliar
with the regulatory requirements regarding the
amount of space needed to house a child
development center under the Licensing Regs?

MS. WORSLEY: Yes. I looked at
the buirlding both from a licensing and from a
Building Code standpoint. The District of
Columbia is currently under the 2006 IBC, the
International Building Code, and there are
specific requirements In regards to classroom
space, child allotments for office space,
things like that in order to determine the
occupancy TfTor the building, also iIn dealing
with the life/ safety i1ssues.

As far as the recreation spaces,
iIt"s not dictated by the Building Code.

However, i1t is dictated by licensing.
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MR. SULLIVAN: So In the space as
It currently exists, how many children could
be served 1In a child development center on the
-— 1n the old church building?

MS. WORSLEY: We could get 50
children into the building as i1t exists.

MR. SULLIVAN: Okay . So that"s
effectively the matter-of-right number?

MS. WORSLEY: Correct.

MR. SULLIVAN: Are you Tamiliar
with the requirement that outdoor/rooftop play
space be required on-site?

MS. WORSLEY: Yes. The outdoor
play space is required by the licensing. And
as we looked at 1t in terms of zoning under *
330.5, the CDC 1s required to have the outdoor
play space on-site.

So when we looked at 1t to know or
determine how much space was required, OSSE,
which 1s the Licensing Board, requires 60

square Teet per child, which at a maximum
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could be 3,000 square feet of play area.

So we looked at, you know, how we
were going to address this matter in terms of
the design of the building and there were a
couple of options as far as where we could
locate 1t on-site. We have a 5 foot side yard
on the south side and a 10.5 foot side yard on
the north side.

The 10.5 foot space on the north
side has some mechanical equipment. It also
has an areaway. Also, there are several
obstacles on that side making it not a
completely open space for playing.

There 1s a small area iIn the rear
yard, which 1is, approximately, 400 square
feet. It i1s located off the alley and
adjacent to the mechanical equipment and
adjacent to the driveway, which also i1s where
the trash i1s picked up. We thought that was
less than ideal and based on the OSSE numbers

of 60 square feet per child, we are looking
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at, approximately, six children at a time.

And looking at the potential
curriculums for the children, that would mean
our classrooms, which are about 15 to 20
children per classroom, we would have to go
out In shifts of three per class and about
nine times a day for different play times in
that particular area. So 1t was less than
1deal.

The other option was the driveway,
but one of the i1tems that was -- that came up
during a design exploration and also our
conversations with ANC and the neighborhood
was they were concerned about the traffic
conditions and people dropping off and picking
up. So i1t was determined that we would use
the driveway as a drop-off and pick-up,
escorted drive-up, drop-off and pick-up and
the driveway would be iIn use, so i1t"s less
than i1deal and also a liability to have the

children play i1n the driveway.
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MR.  SULLIVAN: So 1t would be
quite burdensome to Mt. Olive to provide the
required play space on the property as it
exists without doing the addition, correct?

MS.  WORSLEY: That"s correct.
It s not -- we could, but 1iIt"s not a
meaningful play area.

MR. SULLIVAN: And the proposed --
so the second floor addition is a solution to
that difficulty?

MS. WORSLEY: Yes, it Iis.

MR. SULLIVAN: All right. Can you
maybe take the microphone and present the
plans and go 1iInto detail about what the
proposed addition --

MEMBER JORDAN: Before you go too
far, I"m going to ask again. You said 1t was
a space 10.5. Is the side yard 10.5? And
what was the reason why you couldn®t use that
again?

CHAIRPERSON MOLDENHAUER: I don"t
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think that microphone i1s on yet. Yes.

MS. WORSLEY: On?

CHAIRPERSON MOLDENHAUER: Okay.

MS. WORSLEY: This 1s the side
yard that we are talking about. There i1s an
existing areaway there. And there are two
condensing units that sit in that space, so it
kind of creates kind of a -- you"ve got to jog
around stuff and for 50 Kkids, 1t"s probably
not ideal to have them run around in a 10 foot
wide space and a half foot wide space.

CHAIRPERSON MOLDENHAUER: So did
you look 1nto the cost of what i1t would cost
to potentially relocate that mechanical
equipment somewhere else?

MS. WORSLEY: We did not. It"s
quite large equipment. It"s a chiller. I
believe they have for the new church, so it
would be quite costly.

CHAIRPERSON MOLDENHAUER: Yes. It

you want to continue with the presentation?
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MS. WORSLEY: Sure.

CHAIRPERSON  MOLDENHAUER: Thank
you.

MR. SULLIVAN: Ms. Worsley, if 1
can ask, 1s that space cutoff from the child
development center? Would the children have
to leave the child development center, leave
the property to get to that space, too?

MS. WORSLEY: Yes, they would have
to come, you know, out the front door or
perhaps out the rear door, walk through the
alley or walk along the sidewalk to get to
that space on the side.

MR. SULLIVAN: And 1s that alley
Very narrow --

MS. WORSLEY: It"s a 10 --

MR. SULLIVAN: -- and potentially
dangerous?

MS. WORSLEY: -- foot -- slightly
over 10 feet. 10.17 feet wide alley.

MR. SULLIVAN: As a result of that
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narrow alley, 1sn"t it true that the Mt.
Olive®s fence line is 5 feet iInside —-

MS. WORSLEY: Correct.

MR. SULLIVAN: -- or some distance
inside the property line in the back?

MS. WORSLEY: Correct. They held
their fence to 5 feet back from the edge of
the alley just to give a little more wiggle
room Tfor trash trucks and such to come
through. And 1t 1s worn, that area iIs worn.
People do use it to either pass or whatever
goes on i1n the alley.

MR.  SULLIVAN: And does that
impact the potential difficulty to provide
parking in that area?

MS. WORSLEY: It --

MR. SULLIVAN: Because not jJust
the narrow alley, but the fact that the fence
i1s already there.

MS. WORSLEY: Yes. I did explore

the alley and actually take a look at using

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.co
m




10

11

12

13

14

15

16

17

18

19

20

21

45

that space as parking. It is 26 -- just short
of 26 feet from the edge of this mechanical
fence to the edge of the building and that
woulld give us two legal spaces.

But most people who park 1in the
alley are off the alley, actually pull 1in
probably about 25 feet just to keep theilr ends
of their cars away from the edge of the alley
just because of trash trucks and trash cans
and such like that.

MR.  SULLIVAN: Would that also
impact possibly the egress for drop-off and
pick-up as people exit into the alley?

MS. WORSLEY: Potentially, it
could.

MR. SULLIVAN: Okay. Got 1t.

MS. WORSLEY: Okay . So just to
give you a quick walk-through of the
buildings, this 1s the proposed two-story
child development center. This 1s the

existing two-story church, the new church.
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This 1s the driveway that bisects the project.

And our proposal IS to have
parents drop-off their child, a staff member
would come out and escort the child in and
that"s for security purposes and also to
reduce the traffic impact. They would be able
to -- this would be a one-way driveway.

They would be able to come out.
They can turn either right or left. There are
several ways to get out of this alley. So we
are not particularly impacting the alley much,
as far as people being able to get to their
destinations.

We have also made some
improvements In terms of the accessibility of
the project. There will be a handicap ramp
added to the existing front area and the
existing tower will be wused for a new
elevator, so that all of the floors will be
accessible to everyone in the building.

So just in terms of the space for
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the building, what we tried to do was to
create and easy and open space TfTor the
children -- the child development center. But
taking into mind the security and checkpoints
and being able to care for these children
appropriate.

Once you enter the building, there
iIs a lobby, a secure entrance before you get
to any of the classroom space. There 1s a
toddler room and i1n the back there 1s an
infant and toddler room. All the required
programmatic items are there, nurses station,
offices, warming kitchen, storage, all of the
things that you would associate in a building
of this type are included in this building,
but the total occupancy that we have dome up
with 50 children. And that"s distributed
between the Ffirst floor and the basement
levels.

The second floor. The proposal is

to use that level for the recreation space.
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And i1t expands over the driveway. So i1t would
abut the existing new church and i1t would sit
back so that this roof-line that you see and
this fTacade would be maintained. So that
whole structure is what we are maintaining.

We are looking at exposing some of
that, so that the children can see -- there 1is
a beautiful stained glass window that 1is
behind this white plywood, but i1t"s still
there and we would like to be able to have the
children see that and maybe some exposed
brick.

So we have looked at definitely
reaching back to the history of the building,
because 1t actually 1is quite nice in there,
even though 1t doesn"t have any drywall or
plaster any more.

So this new addition would sit
back. There would be solar panels, which the
church 1 s very interested in making this the

most energy efficient building that they can.
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But 1t provides two areas of play.
This is the main large play area.
There could be a smaller play area where Kids
could develop plays and things like that.

Underrating some of those child
developments, dramatic play i1Is quite important
to a child development center, so we decided
to provide as much of that as we can.

And again, bathrooms, drinking
fountains, all of those things have been
included and we are not seeking any relief as
far as the Building Code is concerned.

Now, relation-wise, again, we want
to set the addition back, so that i1t"s not
obtrusive to the street. We are not
overshadowing the existing building. This is
a photograph of the alley on the west side.
This 1s the rear alley. This i1s that large
piece of equipment that you asked about. And

this 1s the area that"s left over that sits

about 5 feet back.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.co
m




10

11

12

13

14

15

16

17

18

19

20

21

50

And as you <can see 1In the
photograph, i1t is worn because people are just
-— well, they need to use it in order to get
by 1n the alley.

But 1t"s our opinion that this
would probably be the most prominent view.
You probably see the addition sitting back
behind this ridge at some point, but going
southbound, you would probably not see the
addition very much at all. And we thought
that was i1mportant to be contextual and not to
overshadow and be a good neighbor.

MR. SULLIVAN: So the addition on
the second floor would satisfy the licensing
requirement for outdoor/rooftop play space?

MS. WORSLEY: Yes.

MR. SULLIVAN: 1Is that right?

MS. WORSLEY: We have a letter
from Ms. Ware, at OSSE, who said this would
satisfy that requirement.

MR. SULLIVAN: And that will
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satisfy the requirement unique to churches of
the zoning requirement that a child
development center provide all of its required
play space on the same lot?

MS. WORSLEY: That"s correct.

MR. SULLIVAN: Okay.

CHAIRPERSON MOLDENHAUER: Mr .
Sullivan, do we have a copy of that letter?
I*m looking at CDC requirements that are 205.5
where 1t says include any outdoor play space
provided. So I"m just trying to understand.
I don"t think we have it 1n our file. If you
do, i1f you have already submitted i1t, can you
let us know what exhibit 1t 1s?

MR. SULLIVAN: Sure. 1 don"t know
what exhibit it is in your file, but 1t has
been submitted, 1 want to say, December 19%,
maybe the day before the last hearing. 1 have
a copy of --

CHAIRPERSON MOLDENHAUER: Was it

attached?
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MR. SULLIVAN: -- 1t here.

CHAIRPERSON MOLDENHAUER: You
submitted a letter, which i1s our Exhibit 31.
It might be Exhibit 31 attachment.

MR. SULLIVAN: It"s dated December
19",

CHAIRPERSON MOLDENHAUER: Okay. |
have 1t.

MR. SULLIVAN: It was accepted as
a late filed request at the first hearing on
the 20",

CHAIRPERSON MOLDENHAUER: We have
the letter from Ms. Ware, which is Exhibit 30,
but 1t doesn"t say anything. Obviously, it
makes general comments, but 1t doesn"t say
anything specifically about permitting the
indoor facility to qualify as an outdoor play
space.

MR.  SULLIVAN: It s an email
actually from Ms. Ware.

CHAIRPERSON MOLDENHAUER: I"m
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looking at --

MR. SULLIVAN: It"s the last page
of that.

CHAIRPERSON MOLDENHAUER: --
Exhibit 30. Maybe you are looking at
something. Okay.

MR. SULLIVAN: Can 1 approach Mr.
Moy?

CHAIRPERSON MOLDENHAUER: I think
we just Tfound 1t. I guess the 1issue 1I™m
having 1s 1In your letter to Ms. Ware, you keep
calling 1t a rooftop addition. But i1t"s the
second fTloor. I mean, there i1s a ceiling.
You are putting solar panels on the Ilevel
above 1t, so | just -- i1t doesn"t seem like
the terms you are using that you are providing
to Ms. Ware mesh with what I"m seeing iIn the
architectural drawings.

I mean, maybe my question --

MR. SULLIVAN: well, 1 sent her

the drawings. She had the drawings and 1in
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addition, 1 said our proposed second TfTloor
addition --

CHAIRPERSON  MOLDENHAUER: well,
then you also say --

MR. SULLIVAN: -— will be very
large with high ceilings.

CHAIRPERSON MOLDENHAUER: -- the
rooftop addition will be very similar to a
conventional outdoor space. So just to me
it's —-

MR. SULLIVAN: That"s my --

CHAIRPERSON MOLDENHAUER: -
confusing.

MR. SULLIVAN: -- argument to her
that 1t -- because of the high ceilings and a
lot of natural light --

CHAIRPERSON MOLDENHAUER: But you
call 1t a rooftop addition.

MR. SULLIVAN: But I also call
it —-

CHAIRPERSON MOLDENHAUER: And 1t"s

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.co
m




10

11

12

13

14

15

16

17

18

19

20

21

55

not. It"s a second floor.

MR.  SULLIVAN: Okay . I don"t
think --

CHAIRPERSON MOLDENHAUER: 1 mean--

MR. SULLIVAN: -- there 1s any
confusion, because 1 say before that our
proposed second floor addition will be very
large with high ceilings.

CHAIRPERSON MOLDENHAUER: well, 1

MR. SULLIVAN: I don"t think 1
would have said high ceilings 1f I meant to
imply that 1t was rooftop. There iIs no -- she
has the plans and I can clear 1t up 1f you
want, but she 1s adamant that this space
complies. She has seen the plans. And 1 don*"t
think 1 was deceptive at all in this email.
It°s -- 1 say high ceilings in a second floor
addition with skylights.

None of that would be on a roof.

It 1s on the existing roof.
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CHAIRPERSON MOLDENHAUER: But 1
want to make sure for the record that we
understand and Ms. Worsley as an architect,
this 1s not a rooftop. This i1s a floor with a
ceiling on top, correct?

MS. WORSLEY: That"s correct.

CHAIRPERSON MOLDENHAUER: Okay.

MR. SULLIVAN: Yes. We are not
saying that i1t is. We are saying --

CHAIRPERSON MOLDENHAUER: That"s
completely enclosed?

MR. SULLIVAN: -— licensing has
deemed 1t --

MEMBER JORDAN: 1t"s indoor?

CHAIRPERSON MOLDENHAUER: Is it
indoor?

MR.  SULLIVAN: And 1t°s not a
zoning Issue.

MEMBER JORDAN: It"s an i1ndoor
facility, not rooftop?

MR. SULLIVAN: Absolutely.
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MEMBER JORDAN: All right. 1 just
wanted to make sure as we go forward. |1 would

suggest, Madam Chair, we use that kind of

language.
CHAIRPERSON MOLDENHAUER: Yes.
MEMBER JORDAN: Because 1 --
CHAIRPERSON MOLDENHAUER: Indoor.
MR. SULLIVAN: To be technically
correct, | would say 1t -- for under

licensing, under the licensing authority, it
has been deemed to be sufficient to be an
alternative to the required outdoor/rooftop
play space.

And under zoning, the only
requirement under zoning i1s that whatever 1is
required by licensing be located on the same
site. So i1it"s not really a zoning question,
as long as licensing approves it, zoning says
okay, whatever licensing approves, but
whatever they approve must be on the same

site. You can"t have a -- you can"t use a
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playground off-site.

MEMBER JORDAN: But to agree with
the Chair, when you first came out, you kept
using the term rooftop play area. And 1 have
been sitting up here going through what did |1
miss i1n these drawings or plans that gave me
rooftop?

MR. SULLIVAN: I"m sorry. I"m
sorry, 1 didn"t mean to imply that at all.

MEMBER JORDAN: And so --

MR.  SULLIVAN: It"s not. It
suffices as an alternative for rooftop play
area.

CHAIRPERSON MOLDENHAUER: I think
we call understand. | think 1t"s just making
sure that the record is clear. Obviously,
this 1s a licensing issue with the OSSE. |
understand that. I just want to make sure
that we are clear, so we understand exactly
what is being presented before us.

IT we can move on, 1If you have any
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other witnesses?

MR. SULLIVAN: No. We don"t have
any other witnesses. I would like to, of
course, reserve time for rebuttal and closing.

Thank you.

CHAIRPERSON  MOLDENHAUER: Very
well. 1 think we may have some questions for
Ms. Worsley. Board Members?

VICE CHAIRPERSON SORG: Thank you,
Madam Chair.

One question to go back a little
bit, perhaps 1 missed this In your testimony,
but you gave a reasoning for why what 1is
marked on the site plan as the children®s
garden could not be used to provide two of the
three required parking spaces.

Can you kind of go over that again
maybe?

MS. WORSLEY: Sure, sure. The
width of the alley is 10 feet, just slight

over 10 foot 2, 1 believe 1s the recorded
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measurement. And when 1 explored the alley,
It 1s clear that people use more than 10 feet
in that alley.

So even by using -- i1f you take a
look here, this i1s that, a picture of that.
It 1s probably about 2.5 to 3 feet in which
people drive within the church®s property for
that alley. So you are looking -- we have 20
feet from the building to the alley, but 3
feet of that i1s used by vehicular traffic,
even though 1t"s technically their property,
it 1s still, in all practical matters, used by
people who use the alley.

VICE CHAIRPERSON SORG: But you
could place two legal standard size parking
spaces there?

MS. WORSLEY: Two, yes.

VICE CHAIRPERSON SORG: Thank you.

CHAIRPERSON MOLDENHAUER: And 1
just want to follow-up on that. I1*m looking

at the picture that is on the TfTar right.
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That"s the alley as well. Is that correct?
Bottom right?

MS. WORSLEY: This one?

CHAIRPERSON MOLDENHAUER: Yes.

MS. WORSLEY: That is the -- that

i1s this alley. Sorry about that.

CHAIRPERSON MOLDENHAUER: Oh,
okay.

MS. WORSLEY: Yes.

CHAIRPERSON MOLDENHAUER: So all
we see then i1s a small -- is the other alley

that we are talking about iIn regards to the
ability to place legal parking spaces there,
Is that paved as well?

MS. WORSLEY: 1"m sorry?

CHAIRPERSON MOLDENHAUER: Is that
paved as well?

MS. WORSLEY: Just can you read
the fTirst part?

CHAIRPERSON MOLDENHAUER: Paved.

Is that part of the alley paved?
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MS. WORSLEY: This section here?

CHAIRPERSON MOLDENHAUER: Yes.

MS. WORSLEY: It 1s not. It"s
grass. So the 10 feet 2 --

CHAIRPERSON MOLDENHAUER: The
portion of the applicant™s property i1Is grass?

MS. WORSLEY: This back section,
yes, IS grass, correct.

CHAIRPERSON MOLDENHAUER: But the
actual alley, the one that you said i1s about
10 feet 2 inches, that i1s actually paved?

MS. WORSLEY: Correct, it is.

CHAIRPERSON  MOLDENHAUER: Okay .
So are there tire tracks on there that lead
you to believe that people are using the grass
or --

MS. WORSLEY: Yes. There are tire
tracks and also there 1s no grass growing
about 3 feet past the alley. 1 also say the
trash truck go by. When 1t 1i1s trash day,

folks are putting their trash cans within the
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alley and like all alleys, the trash truck
dodges debris in the alley.

CHAIRPERSON MOLDENHAUER: Okay.

MEMBER JORDAN: But can -- that"s
because nothing is there.

MS. WORSLEY: Correct. That"s
because nothing is there.

MEMBER  JORDAN: But 1s there
enough room -- but do we know from the
dimensions and from the requirements, is there
enough room for the cars to navigate or the
truck to navigate past that place without
running over that spot?

MS. WORSLEY: That 10 feet, the
trash truck can maintain directly onto the
alley, they can pass by, yes.

VICE CHAIRPERSON SORG: One
follow-up question. | think maybe the person
to ask about this condition Is Reverend James.

You have been there in this property for 17

years. Do you think that 1t would be
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dangerous to park cars back there where on the
plans 1s showing the children®s garden?

REVEREND JAMES: I believe 1n
being safe than sorry. I believe there is
space enough to put a parking space, but at
the risk of jeopardizing a child, 1 would say
no.

VICE CHAIRPERSON SORG: well, we
wouldn®"t be putting children there. That
would be staff parking that you --

MS. WORSLEY: Staff.

REVEREND JAMES: Oh, okay. well,
the same thing. The risk of somebody®s
automobile or whatnot. Like I said, there has
been -- our fence i1s away Tfrom our property
farther back than i1t should be. So probably
we could make some amends maybe to facilitate
it, but until now, 1 have never given 1t any
thought.

VICE CHAIRPERSON SORG: Okay .

Thank you.
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MEMBER JORDAN: Where does your
congregation park now?

REVEREND JAMES: On the street.

MEMBER JORDAN: So what kind of
parking? 1Is this street parking?

REVEREND JAMES: Street parking,
yes.

MEMBER JORDAN: Yes.

CHAIRPERSON MOLDENHAUER: At this
point, why don"t we move on iIn the hearing and
iIT there are any other questions, we can
continue at a later point In the proceeding.

Is there any individuals in
support or 1in opposition of the case? I1*m
sorry, Reverend James?

REVEREND JAMES: In addition to
what Mr. Jordan asked me, we do have, at this
time, permission from Gallaudet College to use
their parking facility on 6™ Street.

MEMBER JORDAN: Have you explored

using that, asking them to use that other than
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Sunday? 1°"m assuming 1t"s --

REVEREND JAMES: Yes, | have.

MEMBER JORDAN: -- for Sunday.

REVEREND JAMES: Yes, | have. |
serve on the Gallaudet Community Relationship
Board and that request has been submitted.
They have not got back to me with a response.

They are also planning a lot of building on
6" Street and in the area in the very near
future, so they are being very cautious about
relegating any other space to the -- but they
are considering it.

CHAIRPERSON  MOLDENHAUER: Thank
you, Reverend James, for that addition.

As 1 1indicated, i1s there anybody/
individuals in the audience iIn support or 1in
opposition to this case? Seeing none, then is
there any individuals from the ANC present to
provide the ANC report in this case?

We have 1n our record Exhibit 26

from ANC-6C, which indicates that on November
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21, 2011 at a duly called and noticed meeting
with a quorum present, the members voted 6-0-0
to support the application.

This was for the prior, 1 guess,
described relief. However, i1t does still
include the 1ot occupancy relief and they
indicate the parking relief. They do not
currently, in this report, include the relief
for the vrear vyard relief that 1s being
requested now. So I just wanted to make sure
that was clear.

That being said, at this point in
time, we will turn to the Office of Planning
for their report.

MR. JACKSON: Good morning, Madam
Chair and Members of the Board. My name is
Arthur Jackson with the D.C. Office of
Planning. And 1711 briefly summarize the
Office of Planning®s report, which you have
before you.

I guess the best thing to do i1s go
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to the page 4 of the Office of Planning®s
report and 1711 just talk from the aerial of
the property.
As you see on this aerial, the --
I*m hoping you have a color picture. But at
any rate, at the bottom of the -- the
rectangle at the bottom of the page i1s the old
church. There 1s a note there saying old
church vacant, built In 19 -- 1879 and 1919.
Obviously, that predates the
Zoning Regulations, so anything regarding the
church specifically 1s -- predates the
regulations and Is considered legally
nonconforming.
The Tfirst addition of the church
Is the new church, which i1s the -- the note
says Mt. Olive Church burlt in 1973. That
addition was connected to the old church by a
canopy, which you can also see. So as such,
since this iIs a legally nonconforming

addition, i1t was setback 20 feet from the rear
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yard because you <can expand a legally
nonconforming building, but you have to meet
the current zoning requirements.

So 1t sits back and 1t was built
and as a result of the construction, 1t was
conforming as -- when 1t was completed.
Because that building i1s, essentially, the --
the addition i1s a continuation of the old
church, 1t i1s allowed to have a child care
center as a matter-of-right Dbecause it
continues as a church.

Now, the -- 1 will continue this.

Just to step back a minute, 1711 continue my
discussion based on the submitted tabulation
that said there was 63 percent of Ilot
occupancy. All right.

So now, under that earlier
circumstance, the addition of the new
construction and the old construction
exceeding lot occupancy and could not be added

to expand 1it, unless it brought the Ilot
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occupancy into conformance.

Now, this proposal which states --
the application stated that the existing
circumstance of the old building with the new
building and the lot occupancy prevented them
from renovating the existing church.

The Office of Planning®"s position
was that no, 1t does not prevent you -- the
circumstances on the site to not prevent you
from renovating the existing church.

The other 1issue that was raised
was the rear vyard encroachment, which 1s
something that we discussed with the applicant
and they have requested relief for. But what
I would note was that " 404.4 would allow rear
yard encroachment to the extent of an existing
building that predates the Zoning Regulations.

So the only reason they cannot use
that provision, in this case, 1Is because,
again based on a previous tabulation, It

exceeded Jlot occupancy. IT 1t had not
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exceeded lot occupancy, they could build to
the fTull -- they could build an addition to
the full extent of the old church.

Because again, under the Zoning
Regulations, this i1s one building. It"s not
two. One 1s an addition to the second one.

Now, we get to the new proposed
addition. Now, the new proposed addition
would 1ncrease the lot occupancy beyond 73
percent under the previous tabulation. Okay.

So based on existing circumstances on the
site and based on the fact that the
applicant®™s stance was not supported by the
facts with regard to these circumstances on
site preventing them from build -- making
renovations to the old church, we did not
support that increase in lot occupancy.

With regards to the parking, we
did think there were other options for
providing the required parking spaces. We

thought that under current circumstances on
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the weekends people park on the street for the
church. That seemed to be reasonable, but we
do note that there is permit parking around
the entire church and we encouraged the
applicant to make revisions to park off -- to
either provide the parking off-site or provide
off-site.

And we are please that they have
made the attempt. They talked to Gallaudet
University about providing parking on -- 1in
their facilities.

We also note that the Department
of Transportation, while not especially
concerned about this proposal, did encourage,
did recommend that the applicant provide some
alternative parking arrangements or
Transportation Demand Management approaches
that would take <care of those parking
requirements.

We didn*"t hear that referenced 1n

the presentation, but maybe that i1s something
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that wasn"t raised. Maybe that"s something
the applicant either can present or consider
presenting.

Now, again, that was based on the
63 percent lot occupancy. The fact that
recalculation of the area of the existing
building 1s 60.03 percent, opens some other
avenues. And 1 can"t say from the dias, of
course, because I"m not the Zoning
Administrator.

But 60.03 percent i1s 60 percent.
And 1f the Zoning Administrator feels that
way, they could build a second floor addition
to the church during the first -- on the old
church now, but they could not build -- they
could not expand 1t to be as large as is shown
on the plans, because that would exceed the
lot occupancy.

So again, that"s a caveat and
that"s not something |1 <can pursue here,

obviously, because I"'m not the Zoning
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Administrator.

But that is pretty much where our
analysis ends. If the standards for variance
are fTairly clear and the circumstances that
have been presented by the applicant with
regard to the existing building, the use of
the existing building, and the actual
configuration on the site do not present a
practical difficulty for doing what 1t is they
said they want to do.

We are talking about a small use
in the building and -- but 1t still can be
done. So at this point, we don"t support the
variance relief that 1s being requested,
although 1t sounds as i1f there i1s maybe some
opportunities to pursue this with regard to
the parking and the rooftop structure and the
rear vyard setback, based on the new
information that has been provided by the
applicant.

CHAIRPERSON  MOLDENHAUER: Thank
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you very much, Mr. Jackson. I just want to
make sure 1 understand OP"s presentation.
It"s that you do not find that this applicant
has presented an exceptional circumstance to
satisfy the variance standard for all three
aspects of relief that they are seeking and
that, you know, you would encourage them to
talk to the Zoning Administrator potentially
about the ability to do a reduced project
maybe as a matter-of-right?

MR. JACKSON: Yes, Madam Chair.
Although, they would still -- even i1f they
could do the addition, they would still need
to address the issue of parking.

CHAIRPERSON MOLDENHAUER: All
right. Does the applicant have any questions
for the Office of Planning?

MR. SULLIVAN: Yes, | do. Thank
yOu . Mr. Jackson, you mentioned 1In your
report that there i1s only one unique condition

with this property. Do you still hold that
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belief?

MR. JACKSON: Well, with regard to
the building and the site, yes. Now, no, 1
should clarify that. Right now, there 1s a
driveway iInto the site. There is a building
consideration -- there 1s an existing older
building that has an addition to iIt.

And so that iIn 1tself would seem
to be all the physical attributes of the site
that are unique.

MR. SULLIVAN: So is the fact that
there 1s 100 year-old building that has been
vacant Tfor 30 years and capable of being
restored, is that a unique condition or does
that happen a lot on this block?

MR. JACKSON: Well, i1t"s a unique
condition, but 1t doesn"t present a practical
difficulty.

MR. SULLIVAN: Okay. But you said
In your vreport there was only one unique

condition. And then you said that that
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condition doesn"t lead to a practical
difficulty. So I"m just trying to clarify if
there are more unique conditions now, after
you have seen the presentation, than when you
wrote the report?

MR. JACKSON: I would say the one
unique condition would be the -- well, the
primary unique condition would be the
configuration of the building.

MR. SULLIVAN: Okay. So the fact
that the lot 1is about six or seven times
larger than every other lot on this block, 1is
that a unique condition?

MR. JACKSON: It"s unique, but it
doesn"t lead to a practical difficulty.

MR. SULLIVAN: Thank you. I"m
just trying to clarify the report, because you
said there was only one unique condition.

So 1s i1t unique that there 1i1s a
driveway going through the center of the
building and the property?
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MR. JACKSON: But 1t doesn"t go
through the property. It stops. The current
driveway stops. It goes 1Into the building.
It goes into the site and stops and that"s not
unusual .

MR. SULLIVAN: Okay. That"s news
to me. I"m sorry. There is a driveway that
goes through the property, correct?

MR. JACKSON: No.

MR. SULLIVAN: If you start at the
beginning of the property, you can drive a car
all the way to the back of the property and
leave through the alley, correct?

MR. JACKSON: Well, at this point,
the walkway interrupts 1t, so you can"t drive
all the way through. At least that was my
observation on-site. Maybe people do that,
but i1t"s not set up for that.

MR. SULLIVAN: Okay. If that was
the case, if i1t went all the way through,

would that be a unique condition?
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MR. JACKSON: I would assume so,
but 1t —-

MR. SULLIVAN: Okay.

MR. JACKSON: -- still would not
lead to a practical difficulty.

MR. SULLIVAN: Right. |
understand. Nothing does. |If we could -- and
1T you look at page 4 of your report, and the
rear alley and you can see from that aerial
view that there 1is buildings up to the
property line all the way down that alley. Is
that a unique condition, on the other side of
the alley, that every structure on the other
side whether they are garages or properties,
would be violating the 12 foot setback from
the center line of the alley requirement?

MR. JACKSON: No, that"s Tfairly
common .

MR. SULLIVAN: Okay. And the fact
that the alley, from Jlooking at 1it, it

obviously goes over the ©property line,
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approximately, 5 feet. That"s not unique to
have a fence inside the property line, so that
the alley can be used?

MR. JACKSON: Not -- it"s hard to
say. Most developers would be there is the
alley.

MR. SULLIVAN: Do you think 1t 1is
unique that rather than being concentrated in
one place, the open space on this property,
other than i1n the driveway, Is segmented into
several small disjointed spaces?

MR. JACKSON: I haven"t seen that
any place else in the property, no. In the
square, no.

MR. SULLIVAN: Okay . So that"s
unique then?

MR. JACKSON: It"s -- again, 1
haven®t seen that i1n any part of the square.

MR. SULLIVAN: Do you think 1t is
unique In this square that the old church has

a historical facade that the church wishes to
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respect and protect by shifting density away
from the front of the building?

MR. JACKSON: Well, 1f this --
since this is the only church in the area, |
would say that probably other dwellings there
that have unique fTacades that they want to
retain, but this would probably be -- this
appears to be the only church.

MR. SULLIVAN: Do you consider it
a simple task for a nonprofit church to
physically restore a 100 vyear-old vacant
building, adapt i1t for productive reuse and
provide for its maintenance going forward or
might that be difficult?

MR. JACKSON: I"m sure i1t was
quite a challenge.

MR.  SULLIVAN: Do you think
undertaking such a project would take
considerable resources, especially for a
nonprofit church that i1s not using or asking

for public subsidies or donations?
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MR.  JACKSON: It would take
significant resources, yes.

MR. SULLIVAN: I have no further
questions. Thanks

CHAIRPERSON MOLDENHAUER: Any
Board questions of the Office of Planning?

MEMBER JORDAN: Yes, 1 do. So
when you speak In terms of, and 1"m picking up
through your conversation, 1 guess, through
the report also that, you are trying to —-- it
would be your preference or you are saying
that the church could actually use the old
church for the purpose In which 1t is seeking
now? 1Is that --

MR. JACKSON: Yes, at a smaller
scale.

MEMBER  JORDAN: At a smaller
scale. And do we have any projections of what
that might cost versus what they are
proposing?

MR. JACKSON: No. At this point,
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we have no cost information at all about the
project.

MEMBER JORDAN: Is 1t conceivable
that 1t will cost more money than what they
are talking about to make a smaller -- to be
smaller 1In size at the present facility, the
old church.

MR. JACKSON: No, 1 -- well, okay.

Again, 1 can"t make any conjecture about
that, except to observe that the construction
costs would be -- would appear to be
significantly less.

MEMBER JORDAN: Are you saying
that the second story -- you are recommending
the second story go on within the present
footprint?

MR. JACKSON: No, I1"m not making a
recommendation, because I1°m not the Zoning
Administrator.

MEMBER JORDAN: I mean, but is

that part of --
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MR. JACKSON: Well -- but what 1
am saying 1iIs that i1t appears 1f the Ilot
occupancy i1s 60.03, which I don"t doubt i1t 1s,
but 1f the interpretation by the Zoning
Administrator is that i1t"s 60 percent, which
would seem to be reasonable because you would
round down, 1t"s .03, then 1i1t"s a legally
nonconforming building that meets the Ilot
occupancy requirement and they can take
advantage of all the other provisions of the
Zoning Regulations.

2001.3, 1 believe, will allow you
to make any additions, any and all types of
additions to existing buildings, as long as
they meet lot occupancy. And 404.4 will allow
encroachment into the required yard, required
rear yard, to the extent the existing buirlding
does i1t, regardless of -- 1f as long as you
are not now.

So they could make the addition.

They just couldn®t increase the lot occupancy

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.co
m




10

11

12

13

14

15

16

17

18

19

20

21

85

any more, as a matter-of-right.

MEMBER JORDAN: All right. Thank
you.

MR.  JACKSON: Again, pending
interpretation by the Zoning Administrator.

VICE CHAIRPERSON SORG: Madam
Chair, can I make a sort of follow-up? 1 want
to go back to the applicant here. 1 think we
can maybe possibly move this along.

When you saw 60 percent, [I™m
certain that a lightbulb went off and you
maybe have thought about this. So I wonder if
you, Mr. Sullivan, or the architect have some
thoughts?

MR. SULLIVAN: I do, yes. Since
this -- we do have a C of O and the second --
the addition of the new church was built in
the "70s, so i1t is probably -- it"s a rounding
error or whatever. Just iIn the interest of
being overly cautious, we still include it

because 1 wouldn®t want them to come out and
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do a wall check and say for some reason you
are over and you didn"t get relief from
"2001.3.

Which IS really the only
difference between the 63 percent and the
60.03. It makes the degree of that variance
really de minimis. However, what 1 think Mr.
Jackson 1s talking about i1s still the same,
even 1f 1t was 63 percent. We can still
remove 3 percent, at which point we are not
nonconforming and we can go up to 60 feet.

VICE CHAIRPERSON SORG: Right.
That"s what I"m asking.

MR. SULLIVAN: Whether it i1s --
whether the current lot occupancy is 70 or 63
or 60.03, we could remove that percentage, go
down to 60 and then go up another 25 feet over
what we are proposing on both buildings, as a
matter-of-right.

And 1 can get more 1into that

argument when 1 get 1iInto closing, but the
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point of that i1s -- and the Board has ruled in
other cases similar to this that you can do an
analysis where you look at what is permitted
matter-of-right and is there a reason why you
are not doing matter-of-right?

And there 1s a reason why. We are
shifting density and we are reducing density
for several reasons. One, we have this facade
at the front that we want to protect and we
also want to respect that. And we are moving
some density back off the front.

Two, we don"t want to go up,
because 1t doesn"t fTit the character of the
neighborhood. It adds to cost, of course.
And we don"t think that it actually helps us
comply with what Ms. Ware has said.

I think 1t iIs pretty clear she is
saying you need a -- she likes the high
ceilings and a lot of natural light. It we
just had two stories, we don"t know i1f that

would comply.
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So we are shifting density and we
are staying well under the permitted density
by only doing one story, only going 12.3
percent over the lot occupancy and actually
shifting i1t away from the edges of the
property.

Now, I mean, a lot of that goes to
prong three, but i1t also goes to the practical
difficulty of maximizing your permitted
density 1n a way that relieves practical
difficulties. We have the practical
difficulty of the fTacade. We have the
practical difficulty of being in a
neighborhood, and this i1s a unique condition,
of rowhouses.

And we have a 60 foot height
limit. And we don"t need i1t and we don"t want
to take advantage of that. The better way to
do 1t 1s to move the density towards the
center of the property and move 1t over an

area that is already being used and we are not
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even going to touch the footprint of the first
level.

I mean, 1 think a lot of that ties
into the practical difficulty, but 1t is also
prong three as well.

CHAIRPERSON MOLDENHAUER: Let me
ask one question and then we need to move on
with this case. We"ve got a very Tull docket.

How large iIn regards to satisfying
the standards, and this iIs going to be to Ms.
Worsley, of an outdoor or of a space that
would satisfy the licensing requirement do you
specifically need? What is the requirement?
In other words, the square footage.

MS. WORSLEY: IT all 50 children
were to play, 1t would be 3,000 square feet.

CHAIRPERSON  MOLDENHAUER: Okay .
Obviously, you --

MS. WORSLEY: Right. We"re never
going to have --

CHAIRPERSON MOLDENHAUER: -
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aren"t going to have. I can®"t Imagine. |
don"t think staff would ever want all 50 Kkids
playing at one time. So that"s unreasonable.
Give me what would be reasonably expected,
based on, you know, what you have seen iIn
building CDCs. What would be the reasonable
square Tfootage requirement that you would
typically want to build, as a minimum?

MS. WORSLEY: Usually, 1 would say
that 1f 1t were to be broken down, they would
-— there 1s usually maybe 15 to 20 Kkids
playing at any one time and that would be
about, i1deally let me do the math in my head,
I guess about, 1,000 square feet would be an
ideal, 1 guess.

CHAIRPERSON  MOLDENHAUER: Okay .
What is the current size of the building --

VICE CHAIRPERSON SORG: Footprint.

CHAIRPERSON  MOLDENHAUER: Yes,
exactly. Ms. Sorg is -- we"re both kind of on
the same page here. What 1is the current
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footprint of the old church building?

MS. WORSLEY: The current
footprint 1s 2,800 square feet.

CHAIRPERSON MOLDENHAUER: So 2,800
square feet. So how can you say, Mr.
Sullivan, that there iIs a practical
difficulty? |If you are arguing that the CD --
the need for this play space 1s, you know,
obviously, connected to the need for the
relief, 1f you have 2,800 square feet, if you
were to build 1t as OP 1is potentially
requiring, the calculations may actually be
1,200 square feet that you would need, that
gives plenty of room for bathrooms and
anything else and providing stairways.

You know, why would you then -- |
can"t maybe find the correlation between the
need to build a second addition and needing
this additional 1ot occupancy i1f what you
currently have, potentially, i1s a matter-of-

right would satisfy that.
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And vyou have to connect the
practical difficulty to the exceptional
circumstance with the practical difficulty and
seeing those figures, | just have a hard time.

MR. SULLIVAN: Okay . There 1is
several exceptional circumstances, all of
which -- because of the practical difficulty.

The Tfirst one is the existence of the old
building and the need to restore 1t. It has
sat there for 30 years with no Impetus, no
incentive to have it restored.

until now when the applicant has
qualified for a construction loan as approved
with the proposed construction with the size
and the quality of the proposed child
development center. So the size of the play
space 1s -- goes iInto the practical difficulty
of what kind of a child development center are
you proposing?

IT it"s not a high-quality child

development center that attracts children and
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paying customers, then there 1s a practical
difficulty in restoring the old building.

It also goes iInto the licensing,
what we know that has been approved by Ms.
Ware i1s the proposed space. We don®"t know i1f
she would propose something less. And,
frankly, 1 don"t think that the variance
request goes back and forth to what"s the
minimum that you can do.

I think we have unique conditions
that cause practical difficulties and 1 don"t
think the analysis -- | think you are getting
into a use analysis.

Finally, 1t would be a practical
difficulty to not be able to use your outdoor
play space all at once. IT there was a
convocation of some kind or 1f It was -- the
child development center wanted all the Kkids
to be i1n one place at one time, you can"t do
it. That"s a practical difficulty right

there.
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It 1s burdensome. Okay - I hear
the question a lot can you do this? Can you
do this? Can you do this? Yes, sure, we
could do anything. We could do nothing. We
could not restore the building. We could
build a child development center for TfTive
kids, but that"s not the analysis.

The analysis i1s 1s compliance with
the Zoning Regulations unnecessarily
burdensome. It"s a relatively low standard.
It"s not a use variance. In the OP report,
Mr. Jackson mentioned something about -- 1
think he has introduced a new standard.

CHAIRPERSON MOLDENHAUER: Mr .
Sullivan, 1 think you have answered my
question. I"m going to ask --

MR. SULLIVAN: Okay.

CHAIRPERSON MOLDENHAUER: -—- af
you want to go into closings, 1 think we are
kind of at the end of the hearing.

MR. SULLIVAN: Sure.
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CHAIRPERSON MOLDENHAUER: So if

you want to kind of tie this iInto your closing

remarks --

MR. SULLIVAN: Okay.

CHAIRPERSON MOLDENHAUER: -- and
then we" Il --

MR. SULLIVAN: That"s a good idea.
Okay. Thank you. Mr. Jackson said iIn his

report that we have to demonstrate that our
proposed use, which 1s a matter-of-right use
with no limit, 1s so critical to the use of
the site that a potentially smaller child
development center or other use could not be
accommodated. That sounds like a use variance
standard.

I don"t think we have to show that
we could accommodate some other use iInstead of
what 1s a permitted matter-of-right use. So 1
-— 1F 1 could have a minute? | just want to
gather my notes to prepare for the closing.

Okay - First of all, 1 think we
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have shown that we have several unique
conditions. | think they directly impact and
cause practical difficulties.

We have the 100 year-old vacant
building. We have a driveway bisecting the
actual building area iIn the center of the
property. We have an historic facade that we
would like to protect and keep density away
from. We have the fence line and the narrow
alley. We have the overall lack of outdoor
play space.

The history, the 140-year history
of this applicant on this property. And we
have the fact that an addition can be done
with considerably more density than we are
proposing, 1f we went matter-of-right, but
that that would cause practical difficulties,
not just for us, but for the neighborhood.

The Court of Appeals i1n Palmer
said that an applicant for an area variance

need only show:
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(1) That the proposed use will be
compatible with the Zoning Regulations. We
have got that. We are compatible with the
Zoning Regulations at any number.

(2) That compliance with the area
restrictions would be unnecessarily
burdensome. And | think we have shown that
here today as well.

Regarding the National Black Child
Institute case iIn Monaco line of -cases,
frankly, 1 don"t think i1t Is necessary to even
go Into that, but 1t we were, that i1s a lower
standard than the regular variance test.

The requirement that 11t be an
institutional necessity was certainly not
introduced to make i1t a greater standard,
which 1s what 1t sounds Qlike for the
unfortunate use of the word necessity.

But this Board has, In the past,
defined institutional necessity not as

necessity, but something that iIs
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programmatically desired, i1f you will. The

Mt. Pleasant Library case recently decided

where they got 100 percent rear yard relief,
based on no mandate, no Blaw, but jJust the
library®"s representation that this 1is the
space that we would like. This is the space
that would be most efficient for us and most
effective for us.

Another case a couple years ago
and not far from where our property i1s would
be BZA Application No. 17846 of Brown Memorial
AME Church. A brief comparison of Brown.

They had two unique conditions.
Two, according to OP"s report iIn that case.
OP supported them. You know what one of them
was? One of them was that they were
nonconforming as to lot occupancy and rear
yard. The other was the shape of the
property.

The practical difficulty, they

wanted to build a two-story addition to house
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a multi-purpose room, an audio/video room,
conference rooms, meeting rooms and a kitchen.
Just an extension of the church.

The Board determined that to be an
institutional necessity. For that, they got
81 percent lot coverage, 100 percent rear yard
relief. That application was vigorously
opposed by the ANC and the neighbors. And it
was approved by this Board and i1t was approved
by the Office of Planning.

In this case, | think we have many
more unique conditions. | think our practical
difficulties are more directly related. So if

you compare i1t to Brown -- and we have

unanimous ANC support, if that"s worth
anything.

And the difference here 1s, |1
think, we have an actual legal necessity, but
the Board hasn*t  defined institutional
necessity as an actual necessity. They

defined it as something that iIs
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programmatically desired, in 1line with the
applicant®™s mission, desired use for the
community and we meet all of that.

And the practical difficulties,
there is really three of them. There i1s the
institutional necessity, and | have already
went through that. There is the difficulty iIn
reconstructing the church and with the need
for resources to support that and to maintain
it.

And there needs to be a sufficient
critical mass of children in the building and
construction work to make that happen. And
that ties into why we are shifting the density
away from the front of the building, too.

1"11 bring up another case. The

Hillcrest case that went to the Court of

Appeals as the Fleischman case iIn which the

Board decided that it was appropriate to
evaluate an application based on what could be

done as a matter-of-right density-wise. And
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they, essentially, allowed the applicant to
shift 12 acres of density onto five acres.

And the Court of Appeals, against
my objections, upheld the Board on that and
agreed that that was an appropriate analysis
to look at what could be done as a matter-of-
right. And 1f there was some difficulty 1in
doing what you wanted to do as a matter-of-
right, then it was appropriate to allow them
to shift the density iIn a way that was a
benefit to the neighborhood and a benefit to
the applicant. And 1 think that"s exactly
what we have here.

Finally, 1 think 1f 1 could just
talk about the potential 1mpact or the degree
of the variances that we are requesting here.

The 1ot occupancy 1i1s all centered on the
property. It 1s not near the edge of the
property. It 1s 12.3 percent. Obviously,
that 1s not de minimis, but the impact of it

IS, because it i1s setback from the property
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and 1t"s on the center of the property.

The rear yard, i1t is 15 feet, but
It is only an extension of the existing old
church for another 15 feet, that"s 11 percent
of the total width of the property i1s what we
are asking for. And i1t is, again, up against
the back alley that just has garages on the
other side. It Impacts nobody. And It is on
the second level. It doesn®"t touch the first

level, which makes 1t even a lesser degree.

Parking. Arguably, a (greater
degree of variance. It iIs three spaces
though. And 1In this neighborhood with

available parking, | don®"t think there will be
a noticeable iImpact on the parking situation
on this street.

So 1 would ask the Board to
consider all that as well. I think the
variances are modest iIn nature and very
unlikely to have any negative impact at all.

So thank you very much Tfor your
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time. We respectfully request that the Board
grant the requested relief. We are happy to
answer any questions.

CHAIRPERSON  MOLDENHAUER: Thank
you. I don"t know i1f any Board Members have
any questions, at this time? | think that we
are going to need some time to deliberate on
this case. We"ll put this off for a decision
in February.

1 do personally have some
reservations about how this property satisfies
the standard, especially i1In regards to the
parking, there 1i1s a possibility to put two
parking spaces on the lot. And I think that
I"m going to have to review some of the cases
that Mr. Sullivan cited to take a look at
those i1ssues iIn regards to the satisfaction of
the variance standard, especially in light of
OP"s submission and theilr position in this
case.

That being said, we will put this
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on our decision day for February 7.

Do any Board Members have any
additional comments or questions?

MEMBER JORDAN: Yes. I would
suggest though that further follow-up be made
with the Zoning Administrator and take a look
and let us know where you are, also with
Office of Planning.

I think 1"m close to being where
you need to be, but I think there are some
alternatives there that you need to explore
after —- i1n light of what we have talked about
today.

CHAIRPERSON MOLDENHAUER: So,
obviously, 1T there IS any additional
submissions, the record will be left open in
that regard. And we will put this on decision
for February 7.

MR. SULLIVAN: I1"m sorry. Just to
be clear, Board Member Jordan, are you asking

for a specific submission then 1f we --
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MEMBER JORDAN: No, 1 wasn"t. |
was just suggesting there is also -- so there
iIs time for you to maybe look for -- have a
conversation about other relief or other
ability to get this project done.

MR. SULLIVAN: Okay.

MEMBER JORDAN: Just iIn case.

MR. SULLIVAN: Thank you.

CHAIRPERSON  MOLDENHAUER: Thank
you very much. That concludes this hearing
then.

MR. SULLIVAN: Thank you.

CHAIRPERSON MOLDENHAUER: And we
will call the next case.

MR. MOY: The next application for
Board action then would be Application No.
18294. This 1s the application of Paul and
Emily Thornell, pursuant to 11 DCMR 3104.1,
for a special exception. This 1s to allow a
rear addition to an existing one-family semi-

detached dwelling under * 223, not meeting the
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lot occupancy requirements under ° 403, and
rear yard under * 404 requirements iIn the R-2
District at premises 3011 Ordway Street, N.W.
The property is located in Square 2067, Lot
76.

And 1 believe, Madam Chair, there
IS a party status request to this application.

CHAIRPERSON  MOLDENHAUER: Good
morning. We have some preliminary matters in
this case In regards to party status requests.
But, TfTirst, i1f the applicant can introduce
themselves?

MR. FOWLKES: My name 1s V.W.
Fowlkes, an architect on the project.

MR. THORNELL: I"m Paul Thornell,
owner of the home.

MS. THORNELL: And Emily Thornell,
owner of the home.

CHAIRPERSON  MOLDENHAUER: Okay .
Is Mr. and Mrs. Finston in the audience? IT

you want, you can come Tforward. Thank you.
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Have a seat. You can introduce yourself,
turning on your microphone, stating your name
and home address.

MS. FINSTON: My name 1s Susan
Finston. My husband can®"t be here today,
because he is currently serving the country in
Afghanistan. And I also want to apologize, as
I did file a request for party status. I
didn*"t file separate comments.

It has been a very difficult six
months for me having two children, one with
special needs, and 1 joke sometimes that 1 run
a just-in-time operation and, In Tfact, only
filed the request for party status the last
day and 1 have been playing catchup and
frequently finding the process a little bit
difficult and confusing.

So | really appreciate the
opportunity to be here today. This project
would have an enormous --

CHAIRPERSON MOLDENHAUER: I --
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MS. FINSTON: -- potential adverse
impact. 1 just want to say --

CHAIRPERSON MOLDENHAUER: No.

MS. FINSTON: -—- | appreciate
that.

CHAIRPERSON MOLDENHAUER: You"re
welcome. And you will, obviously, have an
opportunity.

MS. FINSTON: Sure.

CHAIRPERSON MOLDENHAUER: But what
we First need to do is --

MS. FINSTON: Sure.

CHAIRPERSON MOLDENHAUER: --
obviously, you need to introduce yourself.
And now, we need to determine whether or not
to grant you the party status.

You did attach some criteria at
the back of your party status, which 1 think
all Board Members have received and reviewed,
In regards to our standard 1i1n evaluating

whether or not you are iIn the proximity of
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potential i1mpact and whether or not these
specific 1mpacts relate specifically to you
uniquely.

That being said, 1 do think that
In regards to the effect of light and air and
privacy, there are some specific 1mpacts to
yOu . And 1 would be willing to grant Ms.
Finston party status. And 1 just want to see
ifT all the other Board Members are 1in
agreement on that. | see a nodding of heads.

So then, at this point In time, we
will grant you party status. 1711 just see if
the applicant has any objection to the party
status request.

MR. FOWLKES: We do not have any
objection. I do have sort of a procedural
question.

CHAIRPERSON MOLDENHAUER: All
right. Then 1f you don"t have any objections
specifically --

MR. FOWLKES: Okay.
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CHAIRPERSON MOLDENHAUER: -— then
I just want to make sure that i1t"s on the
record that we are granting Ms. Finston®s
party status.

And now, If you have a procedural
question, we can continue with that, Mr.
Fowlkes.

MR. FOWLKES: Okay. Thank you for
your TFTlexibility here. We have brought with
us additional evidence or additional handouts.

Should we hand them out now or should we hand
them out piecemeal as needed?

CHAIRPERSON MOLDENHAUER: What you
can do Is -- and you made the 12 requisite
copies as | indicated at the beginning of the
hearing?

MR. FOWLKES: Yes.

CHAIRPERSON  MOLDENHAUER: Okay .
So what you can do i1s you can present those to
Ms. Finston now, so she will have an

opportunity to review them. And then as you
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go forward through the presentation, you can
then present them to Mr. Secretary, Mr. Moy,
and then he will distribute those to us as you
go through your presentation.

What we will do i1s, at this point
in time, we will begin with the applicant®s
presentation. As party status, you will have
an opportunity to cross-examine any of this
witnesses. And then you will have an
opportunity to present  your case in
opposition.

So, at this point in time, we will
begin, Mr. Fowlkes, with your presentation.

MR.  FOWLKES: Okay - So the
applicants are applying for special exception
under " 223 to construct a rear addition to
their house on Ordway Street at 2011.

The size of the addition will
extend 5 feet beyond the existing deck that is
currently off of the back of their house. And

then there will be -- that will extend the
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full width of the house. And then there will
be an 8 foot wide appendage that is only one-
story. There will be a screened porch that
will be an additional 14 feet.

The applicants are asking for
relief for lot occupancy. The zoning requires
40 percent. We are asking for 43.5 percent.
We are not asking for any relief for the side
yard. And the relief that we asked for for
the rear yard 1s -- we additionally didn"t --
we initially didn"t ask for any relief,
because when met -- when calculating the rear
yard by mean horizontal distance, we are
conforming or the addition conforms.

But to be safe, to be absolutely
super conservative, we filed a revision to the
submission asking for relief that"s for the
rear yard of 13.5 feet. But we have since
been advised by Office of Planning that this
IS not necessary and, 1In fact, won"t be

granted, because they don"t think we need 1it.
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So we are just asking fTor lot
occupancy relief.

The neighbors along Ordway Street
and some of them along 30" Street around the
corner -- actually, the first handout 1 gave
Mr. Moy has a kind of -- exactly the context
plan. | think 1t is helpful In understanding
the location of the property vis-a-vis the
neighbors.

So all of their neighbors along --
all of their neighbors, as 1iIs standard for
special exception cases, have been notified of
the project. Furthermore, our -- the
applicants went door-to-door and showed plans
to everyone on the block and around the
corner. And all the neighbors, with the
exception of Ms. Finston, have expressed
approval of the project, support of the
project. And several --

CHAIRPERSON MOLDENHAUER: I mean,

I think Mr. Roz was not fully in approval of
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the project. He 1i1ndicated a conditional
approval, wasn®"t that correct?

MR. FOWLKES: So as 1 understood,
Mr. and Mrs. Roz"s letter, they were -- their
approval was based on practices with regard to
the landscaping and construction.

CHAIRPERSON MOLDENHAUER: But |1
Jjust want to make sure the statement was clear
that not everybody was absolutely iIn support,
that there was some concerns by Mr. Roz.

MR. FOWLKES: Mr. Roz did have
some concerns. So It Is our contention that
this project will not have an adverse effect
on the neighborhood, from the point of view of
sunlight, air and privacy and the character of
the street. And that contention has been
corroborated by the ANC, unanimous ANC
approval, the Cleveland Park Historical
Society, the Office of Planning -- Office of
Historic Preservation and the Office of

Planning®s report to this committee, to this
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Board.

I think sort of to keep things
moving, assuming we will have another chance
to -- I know Ms. Finston is going to have some
things to say. Assuming we can then respond
to her comments, I"m happy to kind of leave it
at that.

CHAIRPERSON MOLDENHAUER: Okay. |
mean, you will have a closing --

MR. FOWLKES: Okay.

CHAIRPERSON MOLDENHAUER: -- at
the end of the hearing to be able to present
any rebuttal or closing remarks.

MR. FOWLKES: And will we also
have the opportunity to call additional
witnesses?

CHAIRPERSON MOLDENHAUER: No. It
would just -- 1 mean, If you have or want to
try to call the witness now, typically it"s
for closing remarks. You can call a witness

in rebuttal, but I think 1If you want to at
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least present someone now, you may want to
present some additional information.

I mean, you have, 1 think, some
information from Ms. Finston and her
submission as to what her concerns are, so if
you would like to present those, | think, now
it would be helpful as well.

MR. FOWLKES: Okay. Okay. Well,
then 1711 do that. And I*11 also note for the
record that three of the Thornell®s neighbors
are here to support the project and are happy
to speak in their favor, 1T needed.

We also bring with us two more
letters from neighbors that weren®t able to
make 1t that 1 just provided to Ms. Finston,
but I haven®"t -- | did not give to the dias.

Okay - 1"1l1 speak to the concerns
that Ms. Finston stated in her letter, but, of
course, I"m hesitant to put words -- to
respond to an argument that she has not yet

made formally, but if that"s the kind of --
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CHAIRPERSON MOLDENHAUER: She has
made It In writing.

MR. FOWLKES: Okay.

CHAIRPERSON MOLDENHAUER: You have
reviewed i1t. And this iIs your opportunity to
address all the issues and present your case.

So, you know, obviously, you can present any
Issues that you have or any responses and
you" Il have an opportunity to rebut.

MR. FOWLKES: Okay.

CHAIRPERSON MOLDENHAUER: But this
Is, obviously, your case. We have all read
the record and we have reviewed Ms. Finston®s
concerns. And I would recommend this 1s your
case right now, case in chief, and you need to
present those 1Issues, you know, as you see
fit.

MR. FOWLKES: Okay . Then 1 will
do that. So I will then address Ms. Finston®s
concerns with regard to the location of the

applicant®™s home, i1ts closeness to her house,
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Its sun exposure as it is affected by the
addition and her characterization of the
addition as being looming.

1*11 also respond to her
contention that the applicants are proposing
to build to the corners of their lot.

First, with regard to the
location, 1 would like you to refer to the
first handout 1 gave you, this one. It shows
that Ms. Finston, who lives at 3514 30%
Street, i1s not -- her house and her deck 1is
not directly behind the applicants at 3011.
It 1s across the alley, a 15 foot wide alley,
and one house in.

While her property does align the
alley and so does the applicants®™ property,
her house, by our measurements, would be 63
feet from the addition at its closest point.
And her property Jline measured from the
closest point to the proposed addition is 27.5

feet.
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From reading her letter, 1t seemed
like her primary concern was her house®s
access to the sun and how that would be
affected by this, the proposed addition.

So as you can see, her house is to
the east of the proposed addition, so the
morning sun, obviously, wouldn"t be affected
at all. As the sun reaches its high point and
starts to set iIn the west, you can see by this
-- by the handout 3013 extends quite a bit
farther than the proposed addition. I can
tell you exactly how many feet. So it"s about
20 feet beyond the proposed addition.

So late i1n the day when the sun
starts to set, that"s the period of time that
would potentially be blocked to Mrs. -- Ms.
Finston®s yard. 1t i1s our contention that the
addition at 3013 would already be blocking
that path of the sun.

Of course, 1In order to reach Ms.

Finston®"s deck, which extends up,
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approximately, 13 feet off of the back of her
house, the shadow cast would have to be 50
feet. So to get a 50 foot shadow, 1t would
have -- the sun would have to be -- on a 30
foot house, the sun would have to be pretty
low.

And as | said, It is our
contention that by that point, 1t would
already be close enough to the horizon where
it would be blocked by the addition that
extends significantly farther to the north
than the proposed addition.

The photographs 1 handed out that
look like this, these ones, show that I™m
talking about with how that house extends
farther out toward the alley.

MS. FINSTON: I"m sorry. Do you
have that? |1 don"t have that.

MR. FOWLKES: Did I --

MS. FINSTON: No, I didn"t --

MR. FOWLKES: Did this not get to
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you?

MS. FINSTON: 1t didn"t get to me.

MR. FOWLKES: Oh, okay. Also, Ms.
Finston describes 1i1n her letter the wooded
nature of the Ilots on either side of the
alley. It is true there i1s quite a lot of --
there are a lot of trees, large trees with
significant canopies. Those trees are
significant 1n blocking the sun out.

I think 1t has been the experience
of our -- of the applicants that the trees
play a larger role in blocking the sun to the
alley than the houses on the street do.

I also wanted to characterize Ms.
Finston®"s claim that the house would be
looming. | think she has used the term a few
times i1n the letter and made i1t sound like we
were proposing a skyscraper. The section that
I handed out, this one, shows the heights of
the -- shows that i1t is basically not -- the

addition does not extend the fTull height of
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the house.

It comes off the bottom two floors
and, of course, the rear of the house i1s a
full level lower than the front of the house,
which 1s a very common condition in the
District. And then the screened porch that
you can see iIn lighter lines on this section
is a full level below that.

So the screened porch, the 14 foot
screened porch that extends toward the rear
alley i1s only one level. | want to make sure
that that"s clear.

Also, because Ms. Finston does not
live directly behind this property, but rather
sort of at an angle, as we go -- for every
foot that we go back, we are only going -- |
mean, there i1s a rapidly diminishing amount of
proximity that we are going toward her house.

We are actually going past her house, not
toward her house. |1 want to make sure that is

clear, too.
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And then Tfinally with regard to
building to the corners of the lot, as |
stated i1n the beginning, we are not -- we
don"t think that we need any relief from a
rear vyard standpoint or a side yard
standpoint.

So we -- from a setback
standpoint, we are in conformity. 1t is only
the lot occupancy. And to a degree, because
there 1s a slope at the rear of the house,
anything -- any kind of attempt that the
client makes to take advantage of his and her
rear yard, 1t will constitute some structure.

So we believe that there 1s a
degree of hardship that the applicants are
shouldering because of the slope In the rear
of the house.

And there 1s one other thing that
I wanted to address. Ms. Finston®"s letter
made reference to a misleadingly nature of our

efforts and lack of transparency. We had
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multiple hearings with the ANC, all of which
were published. And we also had hearings with
the Cleveland Park Historical Society.

And we knocked on -- the applicant
knocked on Ms. Finston®"s door two times,
dropped off plans and felt that she made an
effort to reach out. And as Ms. Finston
stated, her opposition to the project only
came to light, as far as we were concerned,
days ago.

So, of course, |1 understand the
busyness and i1t"s understandable, but we did
not think that we -- we certainly were trying
to make every effort to be transparent and to

play by all the rules. Thank you.

CHAIRPERSON  MOLDENHAUER: Thank
you very much. And does that complete your
presentation?

MR. FOWLKES: Actually, sorry, |
forgot to say one thing, as | pushed my notes

aside. Ms. Finston®"s house is 63 feet from
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the proposed addition. And there are six
other houses that are 63 feet or less from the
proposed addition. Five of those residents
have offered support of the project.

One of them has decided that he
wants -- they jJust wanted to abstain. So
there 1s a, 1| Teel that there 1is, strong
support of the project along the street and in
the neighborhood. Thank you.

CHAIRPERSON  MOLDENHAUER: Thank
you. Do any Board Members have any questions?

VICE CHAIRPERSON SORG: I have a
couple of questions. Thank you, Madam Chair.

I think In your presentation you
talked around this a little bit, but 1 want to
get some clarity for the record. You are
contending, as the designer, that, and you can
correct me 1f 1"m wrong here, there will be no
additional shadow on the party opponent”s
house from this addition?

MR. FOWLKES: I cannot say that
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there will be no shadow. Certainly, | cannot
say that there will be no shadow on the -- on
Ms. Finston®"s yard. I --

VICE CHAIRPERSON SORG: Okay. Let
me choose my words better. No significant
additional shading?

MR. FOWLKES: That i1s what -- that
IS my contention, yes.

VICE CHAIRPERSON SORG: Okay. The
second question that 1 wanted to ask was about
if you can sort of acquaint us with the
topography across the alley. Does 1t -- you
know, obviously, there i1s a steep slope down
the rear yard to the north.

Does the slope, and you know 1°m
probably -- does the slope continue downwards
to the north and east?

MR. FOWLKES: It essentially
slopes down to Porter Street, which 1is the
next block over. 1t swells a little bit about

midway through the block, but then gently
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slopes further down. The most -- the steepest
part of the hill 1s the beginning of i1t. It"s
sort of the stretch from Ordway Street to the
alley behind the applicants®™ home.

MS. FINSTON: I don"t want to
interrupt, but 1 actually took pictures this
morning 1T you want to see what i1t looks like?

CHAIRPERSON  MOLDENHAUER: Okay .
When you, --

MS. FINSTON: Just let me get my
camera.

CHAIRPERSON MOLDENHAUER: -- Ms.
Finston, present your case, Yyou can then,
obviously, present those pictures and we will,
obviously, continue on asking some questions
from there.

Ms. Sorg, do you have any
additional questions following the --

VICE CHAIRPERSON SORG: No.

CHAIRPERSON MOLDENHAUER: --

distribution of these pictures?
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VICE CHAIRPERSON SORG: Thank you,
Madam Chair.

CHAIRPERSON MOLDENHAUER: Yes?

COMMISSIONER COHEN: My question
IS are you going to be removing some of those
trees that go down the slope?

MR. FOWLKES: So there i1s one tree
that 1s smack In the center of the applicants*
yard that we"ll be removing. It"s a norwood
poplar. Its an i1nvasive species. The
District is encouraging the removal of this
type of tree, so that i1s definitely going to
get removed.

There 1i1s another tree that i1s on
the property line between the applicants and
their neighbor to the -- the neighbor with
whom they are attached.

COMMISSIONER COHEN: Yes.

MR. FOWLKES: Who i1s present here.

And this tree -- we are iIn the midst of

talking with a structural engineer about what
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to do with this tree. To be honest, it"s an
open question about what i1s going to happen
with this tree. It"s right on the edge.

COMMISSIONER COHEN: What i1mpact
will the removal of these trees have on light
for the neirghborhood?

MR. FOWLKES: On life?

COMMISSIONER  COHEN: On light,
light.

MR. FOWLKES: Oh, light. Well, it
will --

COMMISSIONER COHEN: Help?

MR. FOWLKES: -- make their - 1

think there will be a lot. IT both of them

come down, there will be a lot more -- there
will be more light. There are other trees
though between -- on the applicants®™ property

and between the applicants®™ property and Ms.
Finston®s property.
And when you look up, I don®"t want

to flood you with photographs, but 1 did bring
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photographs of the tree coverage. |ITf you look
up, 1t"s kind of a sea of branches. I1t"s hard
to tell which branches go to which trees.
It"s definitely in photographs. But i1t iIs a
wooded area.

Removing trees will not make less
sun penetrate to the -- to Ms. Finston®s yard
and house.

CHAIRPERSON MOLDENHAUER: Any
final questions from Board Members? Then, at
this point, we will turn to Ms. Finston and
you can present your case.

MS.  FINSTON: Do 1 have an
opportunity to cross-examine him?

CHAIRPERSON MOLDENHAUER: IT you
have any questions.

MS. FINSTON: I would like to do
that first, because 1 think that when 1 say
misleading, 1 don"t mean to be negative. And
I do have to say although 1°"m a non-practicing

attorney, 1°m coming into this 1In 1gnorance
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and | really do appreciate the opportunity to
be here as a party and to present.

But for example, when you look at
the site plan, 1t has 3013 Ordway, but it
leaves off my house. It"s 30 -- by the way, 1t
doesn"t have -- actually, now, I1°m totally
confused by that one. So we"ll put that one
aside.

But on the one where he shows the
garage, what you can®"t see right after that
garage 1S our garage. The reason why the
cones are there --

CHAIRPERSON MOLDENHAUER: Ms.
Finston?

MS. FINSTON: Yes?

CHAIRPERSON MOLDENHAUER: IT you
want to present testimony kind of showing
where there is misleading, but 1f you have a
specific question?

MS. FINSTON: On the other side of

those cones 1n this picture.
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MR. FOWLKES: So as i1t"s clearer
from the --

MEMBER JORDAN: IT I could, Madam
Chair, please, i1dentify the pictures and what
have you for the record.

MR. FOWLKES: Yes.

CHAIRPERSON MOLDENHAUER: Mr. Moy,
IS there an exhibit that 1s going to be

presented with these images that were provided

today?

MR. MOY: We will after this
hearing.

CHAIRPERSON MOLDENHAUER: Then --

MR. MOY: So I will have an
exhibit.

CHAIRPERSON MOLDENHAUER: So 1if

you could just for the record, can you just
identify it by using the term at the bottom
where 1t says view of 3011 Ordway from alley
behind? That way we know for the record --

MS. FINSTON: Okay. Sure.
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hat

MS. FINSTON: The first thing |

would like to clarify, i1f | could ask,
sorry, what is your name again?

MR. FOWLKES: V.W.

MS. FINSTON: Your name is V.W.?

MR. FOWLKES: V.W., yes.

MS. FINSTON: Mr. V.W., what
immediately behind the red cones in the v
of 3011 Ordway from the alley behind?

MR. FOWLKES: So --

MS. FINSTON: What"s the struct
immediately that you can"t see there that
directly across from your clients®™ home?

MR. FOWLKES: Uh --

MS. FINSTON: You don"t know?

MR. FOWLKES: Well, 1 don"t th
I understand the question. The alley dogl
and goes out actually right next to vy
neighbor on 30" Street.
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MS. FINSTON: Right.

MR. FOWLKES: I --

MS. FINSTON: What you have there
IS Mr. and Mrs. Roz"s garage. You don"t know
what 1s 1mmediately adjacent and directly
behind what would be a major construction
site? You don®"t know what that next structure
1Is? That"s my garage.

So what I found a little bit -- 1
guess what 11l do is I°1l just start and
walve questions.

CHAIRPERSON MOLDENHAUER: Yes. |
think that i1t"s —-

MS. FINSTON: Okay. Okay. That"s

CHAIRPERSON  MOLDENHAUER: It"s
kind of challenging, because you are --

MS. FINSTON: 1 understand.

CHAIRPERSON MOLDENHAUER: IT you
want to present your case --

MS. FINSTON: 1 understand.
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CHAIRPERSON MOLDENHAUER: -- then,
obviously, i1f we have any --

MS. FINSTON: Yes.

CHAIRPERSON MOLDENHAUER: --
follow-up questions, we can ask them.

MS. FINSTON: Yes. And 1 -- okay.
My overall concern, in case i1t wasn"t clear,
iIs the ability of my family to enjoy our
private property, which iIs our only
significant investment, and basically all of--
we have 50 percent equity in the house. We
have put about another $250,000 into it.
That"s where we have made our investment 1in
this community, which we have lived i1n for
almost all the years we have been married. We
have been 1i1n this house for more than 12
years.

We are concerned about the 1mpact
of this project on our short-term ability to
enjoy the property, particularly over the next

year, while 1t will be a construction site and
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where we have, as he said, a 15 foot alley,
which 1 took a picture of, which doesn®"t have
space fTor construction, and where they have
made arrangements to rent spaces that are
right across from a very narrow garage.

We have got a one-car garage with
a small parking pad. That 1s what 1is
immediately behind --

CHAIRPERSON MOLDENHAUER: Ms.
Finston, 1 just want to make sure, because I
probably should have done this earlier.

MS. FINSTON: Sure.

CHAIRPERSON MOLDENHAUER: But 1
want to make sure you understand what the
Board®"s jurisdiction is. And we only have the
ability to review jurisdiction iIn regards to
relief that i1s being sought.

In regards to issues for
construction, while I think all Board Members,
obviously, always are very much aware of those

issues and a lot of times parties who just are
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In disputes reach some type of Construction
Management Plan, which we always encourage, we
don*"t specifically have the jurisdiction over
that.

MS. FINSTON: Okay.

CHAIRPERSON MOLDENHAUER: And so
what we are looking for and the things that we
do want to hear from you are your concerns
that go to the specific relief about light and
air and privacy and enjoyment of your home.

MS. FINSTON: Okay.

CHAIRPERSON MOLDENHAUER: I*m just
trying to help you focus, that way --

MS. FINSTON: That"s very helpful.

CHAIRPERSON MOLDENHAUER: -- you--

MS. FINSTON: Because | don"t know
the process.

CHAIRPERSON MOLDENHAUER: -—- can
use your time that i1s more valuable --

MS. FINSTON: That"s very helpful.

CHAIRPERSON MOLDENHAUER: -- and
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more efficient. So 1 will turn i1t back to
you.

MS. FINSTON: What you just said
are really the key points. Our ability to
enjoy the property, the light and air iIn the
broader sense, regardless of the shadow, the
fact that we have had major problems from
noise, from that other one that you said that
IS extended.

We weren"t asked for permission
about that. It went ahead. 1 don"t know what
that process was. But we have a number of
times called the police due to the noise that
comes from that. And both because of the
height and because of the proximity, and this
iIs where I find 1t a little misleading, you
can say it"s 65 feet from our house, but It"s
an additional 15 feet closer when you count
the deck and when you look at the garage and
the slope of i1t. It is even closer.

This 1s where 1 Dbrought some
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pictures that 1 took this morning that show
the slope of i1t, that show the proximity, both
from the alley and then the last ones are
pictures taken from my deck that show we are
directly adjacent and behind.

Because we are not talking about
just being inside our house. We are talking
about being able to enjoy our yard and our
property and our deck. And 1 tried to make
copies here as requested, but the color copies
are much clearer than the black and white
copies.

And with your permission, 1 would
provide a dozen color copiles, because the
black and whites are really not very clear to
see.

CHAIRPERSON MOLDENHAUER: Wwell, if
you can provide the color copy along with the
copies to Mr. Moy or actually -- yes, he"s
coming back. And we will distribute those and

we will kind of -- the Board Members will
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share the color copy right now.
MS. FINSTON: Yes. Okay.
CHAIRPERSON MOLDENHAUER: So 1if
you can present those and then also present a
black and white copy to --

MS. FINSTON: Should 1 give a

black and white copy to
CHAIRPERSON MOLDENHAUER: -- Mr.
Fowlkes. You can just provide i1t to Mr. Moy
and then he will distribute 1t. Thank you.
MS. FINSTON: I agree --
CHAIRPERSON MOLDENHAUER: Ms.
Finston, you always have to be on the
microphone when you talk, because 1t"s being
recorded and the court reporter can"t record
it unless you are actually sitting down on the
mike.
MS. FINSTON: I agree that they
have a disability because of the slope of the
house, which, of course, they knew when they

got 1t, but that"s what gives the impression
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of that McMansion or that Hong Kong-style of
building.

Because even as 1t is, their deck
i1s built on vertical space. And when they are
coming out on vertical space, and they are
going to have three Tull floors, they are
going to have a ground floor, below-ground and
two above it, that i1Is going to cause -- 1It"s
totally different from anything else on the
back of Ordway. This 1s the fTirst time it
will have ever been done.

So 1t creates a precedent. It"s a
different kind of building. It eliminates
green space. And when 1 spoke with Mr. Roz,
he expressed two significant concerns. He 1is
the neighbor next to us.

The first was about the greenness
of the environment and the fact that this
would be a huge addition and would cause

privacy concerns for them. And i1f 1t causes

privacy concerns for them, i1t causes them for

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.co
m




10

11

12

13

14

15

16

17

18

19

20

21

142

us.

And then the second was, and again
this goes to the process of construction,
which 1 understand from what you are saying
isn"t totally germane, but just the fact that
we do have an alley that until five years ago
wasn"t even paved. Now, 1t has got a thin
layer of bitumen on it and he said that alley,
he doesn"t think can stand being used as a
construction site with major equipment.

My  concern, obviously, IS a
different one. But again, If the construction
aspects aren"t relevant here, then | won"t
bring it.

The major concerns we have are
loss of privacy due to the fact that 1t 1is
going to be directly across from our vyard.
That was what 1 thought was misleading,
because you can"t just look at where our house
Is, but the fact that our yard extends fTully

along the back of their"s and the pictures I

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.co
m




10

11

12

13

14

15

16

17

18

19

20

21

143

took this morning show that.

The 1mpact on our property values,
because of that, where this is really our own
major and significant i1nvestment that we have
made, so our family can enjoy that.

And then overall, the opportunity
for us to enjoy our private property.

Over the next year it also poses a
separate threat for us, given the fact that
I"m there by myself with my Kkids while my
husband 1s iIn Kabul. And 1 am nervous about
what happens when you have a major
construction site and people come iIn.

When we did a construction, we did
have some situations that arose, including --
I don"t know 1If it was raided or not, but our
house was robbed 1n 2008.

CHAIRPERSON MOLDENHAUER: Ms.
Finston?

MS. FINSTON: And there were a lot

of these things going on. So I won"t bring up
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those things, at this point, but the Ilast
thing that Larry mentioned to me was the
environmental impact of Ilosing all of that
green space.

And that again would be a very big
departure for Cleveland Park/back of Ordway.
I was a little bit concerned, because we had a
5.8 percent earthquake and, you know, what"s
going to happen with the structure? But 1
understand they are building 1t from the
ground up and they are intending to put three
full floors, including the first floor.

That just goes to the \visual
impact, the loss of privacy. And I"m sorry if
I focused too much in my writing on the aspect
of the sun. I was being a little bit
metaphoric, rather than literal. And 1t 1is
the whole i1mage of 1t. And i1t 1s directly
across from my property. There shouldn®t be
any doubt about that from the photos 1 took

this morning.
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CHAIRPERSON MOLDENHAUER: I think
we are wailting for the distribution of those
photos. Does that complete your presentation?

MS. FINSTON: You know, we want
them to enjoy their property. We understand
that they want more space. We have had a lot
of renovation projects iIn our house, none that
increased the footprint of the house, but I
understand that with two kids and a growing
family, they want to do that.

IT there 1s a way to do i1t that we
can all, you know, live In peace, we can all
reach an outcome In a moment, | would be up
for that. But I just think given the hardship
they have and given the hardship they would
Impose, it"s not fair to say that the only way
they can be happy with their house i1s if they
have i1t 100 percent their way and they
introduce something into the neighborhood that
IS not currently part of the character of the

neighborhood and that impinges on our ability
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to have a green neighborhood.

We are in Cleveland Park. We are
not In Bethesda where this thing happens all
the time. And they could, within two miles,
find a house like that 1i1f they want one
without going to this much trouble. But we
would like to find a way that everybody can,
at the end of the day, be happy and enjoy the
use of their property. Thank you.

CHAIRPERSON  MOLDENHAUER: Thank
you. Do Board Members have any questions?

VICE CHAIRPERSON SORG: I have one
question. Thank you, Madam Chair.

Ms. Finston, 1iIn our records it
shows that the applicant has submitted an
original set of plans and then an updated set
of plans. Were you aware of or shown the
updated plans?

I"m looking at a letter here and
It 1s our Exhibit No. 25, which indicates that

from their original plans, the applicants have
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removed a chimney, lowered the height, removed
some windows, so on and so forth.

I*m wondering 1f you were aware of
these changes that were made?

MS. FINSTON: This morning Mr.
V_.W. told me they changed the height only, not
the depth and not the amount of actual
construction. It would still be three floors.

But the height was lower. |1 actually hadn"t

seen those until we got here, because | wasn"t
a party, so I didn"t have 1it. But 1t just
affects the height. It doesn"t affect how far
back.

They would be going back another
20 feet closer down this vertical drop of a --
to the alley.

VICE CHAIRPERSON SORG: So do --

MS. FINSTON: So --

VICE CHAIRPERSON SORG: -- any of
the changes affect the concerns that you have

expressed here?
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MS. FINSTON: The difference of
height, 1f I could ask, i1s how many feet?

MR. FOWLKES: 1It"s between 2 and 3
feet.

MS. FINSTON: It"s a difference of
height of 2 and 3 feet. It doesn"t materially
change the project.

VICE CHAIRPERSON SORG: Okay .
Thank you.

CHAIRPERSON MOLDENHAUER: Any
other Board questions for Ms. Finston? |
guess my question would be -- i1s the relief
that they are seeking is for an additional 99
square Teet, 1I1n my understanding, of Ilot
occupancy, based on OP"s report.

And obviously I"m rounding 1t
down, but about a space that"s, you know, 9 Xx
10 feet. Do you think that i1f they reduced
their deck by that 9 x 10 feet, that that
would still change the concerns you have?

I mean, my question 1iIs even 1Iif
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they reduced the project by that amount, would
your concerns still be there?

MS. FINSTON: Right now, they are
saying that -- and I want to make sure. 1"m a
little bit confused by this. How far back,
both including and not including the deck, do
the plans go now?

CHAIRPERSON MOLDENHAUER: The deck
Is 7 feet 5 Inches and 14 feet, approximately.

So the deck, what i1s 1t? The screened porch,
sorry, the screened porch, yes, i1t"s 14 x 7.
So I mean --

MS. FINSTON: If you look at -- 1if
you have the pictures now, | think looking at
the pictures is very helpful, because you can
see how with the slope of the property, you
can talk about square footage, but usually
that assumes that i1t 1s like a level distance.

And you can see that how it appears, 1T they
come out another 15 feet past where they are

now, the appearance from my vyard 1Is very
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different than, you know, If It wasn®"t just a
narrow alley and i1f 1t wasn"t my fence right
on the other side of that alley.

So that"s really a problem.

CHAIRPERSON MOLDENHAUER: But 1
guess my question was you were talking about,
and 1 thought 1t was iInteresting that you were
saying, that they are, obviously, going to do
a three-story and that it"s going to be built
In versus what 1311 has. Sorry, not 1311.

MS. FINSTON: 13, 13.

CHAIRPERSON MOLDENHAUER: 3013 has
right now 1is an open deck that kind of
protrudes back and that you can see from the
alley. But 1t they were to simply maintain
this addition of the three-story structure,
that would be more of a solid structure than
what 3013 has and they were just to take away
the screened porch, would that still raise the
same concerns that you have over light and air
and privacy?
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MS. FINSTON: Wwell, we have been
very unhappy with what happened with that
construction project next door. So saying
that they are not going to as far as that,
doesn"t really make me happy, because we have
had to call the police because of things on
that deck because of the acoustics.

And we haven®t even talked about
the acoustics, that"s another issue. That
when you are that high and you are above and
you have the deck and the acoustics, | feel
like 1 hear those people®s conversations
inside my house sometimes on that other deck.

So the height creates an element
of proximity that is really In addition to the
square Tootage. And they are much -- you
know, that"s where they are. And I take it
that that"s their disability.

CHAIRPERSON MOLDENHAUER: But you
are not really answering my question. I"m

trying to say that as a matter-of-right, they
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could burld everything except for the screened
porch. IT they were to remove the screened
porch, and 1 think that"s an accurate
statement, approximately, would you still have
an issue with the density of the building that
was being burlt?

MS. FINSTON: Let me look at the
picture. IT they are within their rights to
build out to where the screened porch is now
and they don"t need any permissions at all,
then, you know, they are entitled to do that.

And 1 can"t stop them. Is that going to be
pleasant for me? 1Is that going to be good for
my housing values? |1 don"t think so.

I would have to see how i1t looks,
but 1 don"t think so. Again, because when you
look at the pictures that | made, you can see
how steep the dropoff i1s and how 1t will
appear from our yard.

The last two pictures 1 took from

on top of our deck and you can see that we
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will be looking right at 1t. So 1t"s really
not accurate to say that this i1s not close to
our house. Because of the pitch of 1t and
because of the distance across a very narrow
alley, you know, 1f I"m out on my deck in the
morning, you know, I1"11 fTeel like they can
watch me eat my breakfast. Is that pleasant?
No.

That was also the 1issue that Mr.
Roz raised. What will they do about privacy,
iIn addition to what 1is the environmental
impact? But if they are within their rights
to do i1t, then, you know, they are within
their rights to do 1t. And I"m not here to
say that they can"t enjoy their property
rights.

I jJust want to be able to enjoy my
property rights and have a resale value on my
house.

CHAIRPERSON  MOLDENHAUER: Thank

yOou . Is there any other Board questions?
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Okay .

VICE CHAIRPERSON  SORG: Yes,
actually, I do. Sure. Thank you. Thank you,
Madam Chair. Two questions.

The Tfirst one, we were kind of
over here on this corner of the board looking
at these photos that you submitted, Ms.
Finston. And the Tfirst two pages show, you
know, a raised deck. What is the address of
that?

MS. FINSTON: Okay. Because it"s
-- that i1s their -- that first house is the
twin that they have, the semi-attached and on
the right side i1s theirs and on the left side
iIs their neighbor. 1Is that correct?

MR. FOWLKES: No. I believe both
of those houses are the neighboring structures
to the applicants.

MS. FINSTON: So that one --

MR. FOWLKES: 3007 and 3005.

VICE CHAIRPERSON SORG: I see,
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okay.

MS. FINSTON: So wait a second.
So this 1s your house here, that"s what I took
a picture of. This is your house and this is
the one that goes Tfarther. This 1s your
house, isn"t 1t? This iIs the one that comes
out fTarther of I1t? This 1s the one they
already finished. This Is your house.

MR. FOWLKES: You see the yellow
house there on the corner?

VICE CHAIRPERSON SORG: Yes.

MR. FOWLKES: |Is that what you are
wondering?

VICE CHAIRPERSON SORG: So the
first two pages --

MS. FINSTON: So this 1s your
house here? This one?

MR. FOWLKES: That"s right. No,
no, no.

MR. THORNELL: That is 3009.

CHAIRPERSON MOLDENHAUER: Okay. 1
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think what we are saying, | just want to make
sure we are all on the record here.

MS. FINSTON: I will come - it
was raining. It was raining hard when 1 was
taking the pictures. | will come back. This
one --

CHAIRPERSON MOLDENHAUER: I think
the last page that you have provided, do all
parties agree that the last page --

MS. FINSTON: No, they don"t agree
actually. 1711 have to go back and take --

CHAIRPERSON MOLDENHAUER: The last
page though. Not the first two pages.

MS. FINSTON: No, they don"t --
they say that"s not their house.

CHAIRPERSON  MOLDENHAUER: This
one, the small pictures.

MR. THORNELL: None of the photos
provided are --

CHAIRPERSON MOLDENHAUER: Are you

on the record? | don"t think your microphone
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IS on.

MR. THORNELL: None of the photos
that she has provided iIn these pictures are of
our home.

CHAIRPERSON MOLDENHAUER: Even the
last page of small pictures?

MR. THORNELL: Correct.

MS. FINSTON: Okay. I will re --
okay. 1711 have to go back. It was raining
hard and 1 was trying to get here on time. |1
took them iIn a hurry.

The second picture, 1 think, 1is
helpful, because i1t shows how narrow the alley
iIs there and how -- and the first one 1is
helpful just to show the pitch of the alley.
So I will go back and take -- retake them.
Hopefully i1t will stop raining today. "1l
take them and 111 deliver the 12 copies, just
so you can see the pitch of 1t and the
proximity of it.

CHAIRPERSON  MOLDENHAUER: Okay -

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.co
m




10

11

12

13

14

15

16

17

18

19

20

21

158

Well, glad we got that cleared up. My next
question iIs --

MS. FINSTON: 1 apologize.

CHAIRPERSON MOLDENHAUER: -— on
the third page of the photographs that you
submitted, there is like a gray or mint green
house that is next to the alley. Is that your
house?

MS. FINSTON: That"s Jeff and
Scott. That"s Jeff Kay and Scott Menstrano,
those are our neighbors. They don"t have a
backyard.

CHAIRPERSON MOLDENHAUER: Okay .

MS. FINSTON: They just have a
stoop and then ours 1s -- just taking the
picture over ours showing the view over the
alley.

CHAIRPERSON  MOLDENHAUER: Okay .
Thank you. Any other Board questions? Seeing
none, then does the applicant have any cross-

examination of Ms. Finston? It"°s not
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necessary. You will still have an opportunity
to have closing remarks.

MS. FINSTON: I just have one
question. In addition to the photos, i1s it
possible for me to submit just a couple of
paragraphs that take the key points out from
the attachment |1 had made Tfor the party
request? Because 1 didn"t know i1f that had
been approved.

CHAIRPERSON MOLDENHAUER: we will
make a decision at the end of the case --

MS. FINSTON: Oh, okay.

CHAIRPERSON MOLDENHAUER: -- as to
how we Jleave the record open and what

documentation, i1f any, we will allow into the

record.

MS. FINSTON: Thank you.

CHAIRPERSON MOLDENHAUER: Mr .
Fowlkes?

MR. FOWLKES: Ms. Finston, did
3013 -- were you able to object to the recent
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construction that occurred at 3013 Ordway
Street?

MS. FINSTON: You know, 1 don"t
want to claim, you know, all the time
exceptional circumstances, but I have a kid
with special needs and a husband who 1is
overseas iIn Afghanistan. And on a good day, |1
get them to school. And I wasn®"t aware i1t was
going on until we were upset by how i1t was
being done.

They were Dblocking the alley.
It"s very noisy. But I wasn"t aware that it
was being planned at a stage where we could do
anything about it. We were left with kind of
a fTair complaint and negative outcome and |
guess that"s one of the reasons why I"m here
today, because | don"t want to have that
happen again and closer to our house.

MR. FOWLKES: Is 1t possible, Ms.
Finston, that the hardship or the burden of

the construction of that property caused has
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a sour attitude toward

additional construction along Ordway Street?

CHAIRPERSON MOLDENHAUER: I don"t
know 1f this line of questioning 1is really
helpful.

MR. FOWLKES: Okay.

CHAIRPERSON MOLDENHAUER: I mean,
we are -- do you have any specific questions
about --

MR. FOWLKES: Well, what 1I™m
wondering -- I"m under the impression that --

CHAIRPERSON MOLDENHAUER: I see

where you are going
things like that.
MR. FOWLKES:
CHAIRPERSON
gotten that point.
specific gquestions?

MR. FOWLKES:

CHAIRPERSON MOLDENHAUER:

In regard to bias and

Right.
MOLDENHAUER: We"ve
But 1f you have any

No. No, I don"t.

Then, at

this point in time, we will turn to the Office
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of Planning for their report.

MR. GOLDSTEIN: Good afternoon,
Madam Chair and Members of the Board. My name
iIs Paul Goldstein. I*m with the Office of
Planning.

OP recommends approval of = 223
special exception relief to construct a two-
story rear addition to an existing single-
family detached dwelling at 3011 Ordway Street
that doesn"t comply with lot occupancy, " 403.

Regarding other areas of
nonconformity, OP notes that 2001.3 1is a
nonconformity. The existing width 1i1s a
nonconformity. These are not -- the width 1s,
of course, not changing as part of the
application.

We believe that no side vyard
nonconformity exists for the addition, since
It"s an expansion of -- there iIs an existing
side vyard nonconformity, but the addition

shouldn®"t have any issue. And the rear yard
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just to the applicant®s statement earlier,
they measured i1t to be conforming. We can"t
support relief for something that we think is
measured iIn a conforming way. So we don"t
believe that that"s an issue In this case.

OP believes that the proposal does
not have a substantial impact regarding light
and air or privacy. And OP also notes that
the ANC did not object to the proposal. There
are several letters iIn support iIn the record
and that HPRB has reviewed the proposal and
given concept approval.

I"m available now for any
additional questions that the Board may have.

Thank you.

CHAIRPERSON  MOLDENHAUER: Thank
you very much, Mr. Goldstein. And I think
that your report was very thorough. Do any
Board Members have any questions for OP?

Seeing none, does the applicant

have any questions for the Office of Planning?
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MR. FOWLKES: No.

CHAIRPERSON MOLDENHAUER: Ms.
Finston, do you have any questions for the
Office of Planning?

MS. FINSTON: I just have one
question/concern.

When you referred to a rear yard,
doesn"t that imply that there is actually a
yard that can be walked on? When it Is just a
dropoff, doesn"t -- that doesn"t affect at all
a question of boundary for purposes of how
much of a lot they are taking up?

MR. GOLDSTEIN: No, i1t doesn"t.

CHAIRPERSON MOLDENHAUER: IT there
are no other questions then, at this point, we
will turn to the ANC report. Is anybody
present from ANC-3C? Seeing no one -- we
don"t actually have a report i1n this case from
the ANC.

All we have 1s that the Office of

Planning indicates that there Is no objection.
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Unless the applicant has a copy of a written
report that was submitted, we don"t have a
copy of. We will make copies of this, but
this is actually a resolution. It iIs signed.

We do not have this in our record.

And the ANC 1s required to Tile
with us 14 days prior to a hearing, so the
Board would have to, obviously, agree to waive
iIts requirements and, obviously, considering
that we provided great weight to the ANC and
we are always interested iIn hearing what the
ANC has to say, 1| would be willing to waive
this requirement and admit this 1i1nto the
evidence as a late filing.

That being said, 1711, obviously,
provide all of the Board Members an
opportunity after this hearing before we make
a decision to take an opportunity to read
through this, because 1t i1s a quite lengthy
resolution. And 1711 just iIndicate that it

does say that there 1s no objection.
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But 1t does not appear to iIndicate
that there was a specific vote taken or that
there was a quorum present, so it would not
satisfy our standards to receive great weight.

MS.  THORNELL: Excuse me, the
reference to a proper meeting, that there was
notice and there was a quorum and there was a
vote taken and what the result of the vote was
iIs in the public minutes that 1 have a
document of.

CHAIRPERSON  MOLDENHAUER: Okay .
See, 1t still wouldn"t satisfy our standards.

We have to have actually a fTormal letter
provided by an ANC which satisfies standards
that are provided for in the zoning
requirements. So based on what we have, even
though you may have minutes that might be
attached, that"s not part of the signed letter
from the Commissioner.

And so we can take note of that,

but 1t wouldn"t rise to the level of being
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able to give the ANC"s letter great weight.
MR. GOLDSTEIN: Madam Chair, [I™m
sorry to interrupt. This is Paul Goldstein.
I seem to recall on the ANC report that 1t was
In very tiny print at the bottom --
CHAIRPERSON MOLDENHAUER: I just

got 1t. 1 hadn"t --

MR. GOLDSTEIN: -- referencing --

CHAIRPERSON MOLDENHAUER: -—- ever
seen 1it.

MR. GOLDSTEIN: Sure, sure. I

understand. | just --

CHAIRPERSON MOLDENHAUER: It went
to the copier.

MR. GOLDSTEIN: That could be my
memory .

CHAIRPERSON MOLDENHAUER: And
again, 1 just got i1t right now, so maybe --
oh, look at that. It"s legal print at the
bottom, how lovely. Yes, 1t does say 'The

resolution was approved by a roll call vote 8-
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0 on October 17™ at a scheduled and noticed
public meeting."

Thank you very much for everybody
chiming 1n and helping me out here. With a
quorum of 5 to 9. So this would actually
receive great weight and we have waived our
requirement. So when we make a copy, then all
Board Members will have a copy of that to
review.

Thank you very much. It"s always
helpful. This 1s one of the reasons why we
require that these documents get to our office
iIn advance, so they can be part of our
records. We can review them in advance and
make sure we don"t make mistakes like that.
So thank you.

That being said, at this point in
time, we will turn back to the applicant for
any brief -- oh, sorry. Are there any
individuals in the audience iIn support or 1in

opposition to this case?
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Yes, you will have to come
forward. You will be provided three minutes
to provide any testimony. You will TFirst
state your name and your home address and
whether you are in support or in opposition.
And you will be given three minutes.

You need to make sure that you
press the button, so the bright green light
comes on. Thank you.

MS. SIEGEL: My name 1s Margaret
Siegel. 1 live at 3019 Ordway Street and have
lived there since 1978. And 1 come In support
of the applicant for reasons that may be
outside your purview, but are that 1 am
delighted that they decided they wanted to
stay on our block and expand their house, so
that, i1ndeed, they could stay on the block,
rather than taking the easy option of moving.

And the other 1s that we have had
a number of families on the block who have

undertaken very, very substantial renovations.
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And my strong belief is that it does nothing
but strengthen our neighborhood and 1t makes
Cleveland Park an even more vibrant
neighborhood when neighbors renovate their
houses, iImprove theilr houses.

And 1 am delighted that Paul and
Emily and their delicious children have
decided to stay and strongly support their
application.

CHAIRPERSON  MOLDENHAUER: Thank
you very much for coming down. 111 turn to
the next individual.

MS. FARSEROTU: Okay. My name 1is
Angella Farserotu and I"m at 3005 Ordway
Street, N.W., and || agree with what my
neighbor just said. And 1 think 1t only
increases the value of our homes when people
take the time to renovate their homes. It°s a
plus for all of us. And I"m glad that they
are staying in the neighborhood. They are

good neighbors. Thank you.
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CHAIRPERSON  MOLDENHAUER: Thank
you.

MS. VALIS: Can you hear me? I™m
Doris Valis, 3009 Ordway Street, attached, and
I*m all for 1t. I think i1t 1s going to
beautify the neighborhood and I think from the
back 1t i1s going to look beautiful. And 1
agree, you know, Cleveland Park the, you know,
children running up and down, 1 was a little
kid, you know. We were there from 1946.

So 1 don"t object. I think 1t°s
great.

CHAIRPERSON  MOLDENHAUER: Thank
you very much. Is there any other individuals
in the audience iIn support or iIn opposition?
Thank you for coming down and providing your
testimony today.

I think at this point, as 1 said,
I will turn back to the applicant for their
closing remarks.

MR. FOWLKES: Okay . I1"11 just
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briefly say that i1t is our belief that this
project, as proposed, satisfTies the
requirement of " 223. It does not exceed 50
percent of lot occupancy. We are not asking
for yard relief of any kind.

And we are stepping i1t down as it
moves back. The addition i1s lower than the
existing house. And the screened porch off of
the back i1s lower than the primary volume of
the addition.

And 1 am sure that the applicants
will take great pains to satisfy the concerns
of their neighbors with regard to, you know,
noise and the other slings and arrows of
construction. Thank you very much.

CHAIRPERSON  MOLDENHAUER: Thank
you very much. | think what we are going to
do 1s 1 think that we have a lot of testimony
before us, but I did hear a request from the
party status 1In opposition to have an

opportunity to present maybe some more
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accurate pictures. And 1 think that, you
know, we should provide that opportunity.

That being said, | would put this
case then on decision for February 7%'. And,
obviously, i1n between now and then, 1 would
encourage the parties to maybe try to talk to
each other.

I know that the applicant has
presented a great showing of, you know,
community activism and getting out there and
talking to people, but I do think that, you
know, while you do have some neighbors that
are still concerned, 1t can"t hurt, you know,
1T, based on the fact that i1t i1s always good
to, you know, have good neighbors.

You know, so it would hopefully be
a great opportunity maybe between now and then
to allow the parties to get together. We will
leave the record completely open, that way if
there IS any pictures or additional

submissions that you would like to present, 1if
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there 1s a possibility to potentially come to
some sort of resolution, you know, and Ms.
Finston decides to withdraw, that, obviously,
can also be done.

But I encourage you to talk and we
will put this on decision for February 7.
And the record will be left open.

MR. FOWLKES: So what does that
mean? We have another hearing on February
7t

CHAIRPERSON MOLDENHAUER: No, no.

There 1s no -- when 1t iIs put on decision,
that 1s not at a hearing meeting. It iIs at a
decision meeting. At those meetings, there is
no opportunity for any parties to present any
testimony, at that point 1i1n time, to the
record.

We will ask that you submit all
information to us the Thursday, prior to
February 7%, which is going to be, hold on--

MR. MOY: The 2™, I believe, Madam
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Chair.

CHAIRPERSON  MOLDENHAUER: Thank
yOou . By the close of business on February
2nd And so, at that point in time, the

record will be closed.

Ms. Finston, i1f you have any
information, you have to get 1t into our
office by the end of the day on the 2" to the
Office of Zoning. And then, based on the
record that we have before us and any
additional submissions, we will make a
decision at that point in time.

Okay - Thank you very much for
coming down. And we will decide this case on
February 7.

At this point 1In time, 1t 1Is
12:11, but we have two more cases 1In our
morning docket. I know we have a big
audience. I know one of our cases, we have

two party opponents and party status

individuals, so that case i1s going to take a
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long time most likely.

So what we are going to do 1s we
will have that case the Tirst case 1In our
afternoon. We will probably start our
afternoon session maybe around 1:30, so 1if
those i1ndividuals would like to take a break,
go enjoy maybe something to eat, come back at
1:30.

But there 1s another case that 1is
Case 18293, and I"m going to ask Mr. Moy to
call that case right now.

MR. MOY : That would be
Application 18293. This 1s the application
of, I believe 1t"s pronounced, Nesar Nusraty,
pursuant to 11 DCMR 3103.2, for a variance
from the lot occupancy requirements under -
403, a variance from the closed court

requirements under 406, and a variance from

the nonconforming structure provisions under
subsection 2001.3.

This 1s to allow a second story
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rear addition to a flat, two-unit dwelling, 1In
the R-4 District at premises 1819 10" Street,
N.W. The property is located In Square 362,
Lot 212.

CHAIRPERSON  MOLDENHAUER: Good
afternoon now. IT the parties can, please,
introduce themselves for the record?

MR. HEISEY: Madam Chair, thank
you for letting us do this. 1 hope we can do
this quickly. [I"m Joel Heisey, the architect
for Mr. Nusraty.

MR. NUSRATY: My name 1is Nesar
Nusraty. 1"m the owner of 1819 10" Street,
N.W.

CHAIRPERSON  MOLDENHAUER: Thank
yOu . Okay . What we have before us i1s a
variance for lot occupancy, court dimensions
and an additional nonconforming structure.

I think the record is quite fTull
on this case. I think that there i1s -- my

only question i1s kind of maybe expounding upon
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how you satisfy the Ffirst prong of the
variance, which 1s how the property exhibits
specific unique circumstance, eilther based on
narrowness, shallowness, shape, topography or
any additional history potentially of the
building.

IT you can maybe focus on that,
that would ge helpful.

MR. HEISEY: Thank you, Madam
Chair. The uniqueness 1s really this i1Is an
1890s building, built before the current
Zoning Code, and the existing structure has
been as such since then. So i1t literally
became nonconforming because of the adoption
of the Building Code.

What we are asking to do 1s to
expand the second Tfloor level out over the
existing fTirst floor. This will i1dentically
match an i1dentical house on the next block,
which 1s also shown 1n the photographs that

were submitted.
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So 1t is very difficult to do any
kind of addition because of the way use of
these lots have changed. It"s no longer --
it"s too large to be a single-family any more
and be affordable to anyone who can actually
live In the area. And it needs a little bit
of additional space to be a two-unit flat.

So that i1s kind of the necessity
that we have run iInto of needing this extra
space on that floor.

CHAIRPERSON MOLDENHAUER: Can you
tell me, you said that 1t would not be
feasible. Tell me a little bit more about
the, 1 guess, problems maybe that you would
foresee In being able to market this as a two-
unit flat based on the current floor plan?

MR. HEISEY: Yes. The space --
It"s going to be used as the -- the new
addition i1s going to be used as?

MR. NUSRATY: A study.

MR. HEISEY: It"s going to be a
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study for the room, basically, make it an
extra bedroom iIn the house. You did,
obviously, say the record is very fTull, but 1
just wanted to reiterate. I"m hoping the ANC
has submitted their letter of support. They
did approve 1t.

The Westminster Neighborhood
Association was also in support of 1t. In the
record, we had submitted letters from the
immediately adjoining neighbor i1n support and
the one across 10™ Street that was also in
support.

And like 1 reiterated before, this
IS mirroring an existing house on the corner
on the next street down.

CHAIRPERSON MOLDENHAUER: Mr. Moy,
do we have that in our file? 1 don"t believe
I have an ANC letter.

MR. HEISEY: Yes, 1°ve looked up
on their minutes, they don"t have them -- they

just lost their executive director and | was
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hoping he would have gotten this letter out
before he resigned.

CHAIRPERSON MOLDENHAUER: No. |
think 21 i1s the letter to the ANC, not our
actual. Yes, so we don"t have a letter from
the ANC.

MR. HEISEY: Their Planning
Commission or Planning Committee, which I
actually disqualified myself from the vote,
actually supported it. And the ANC at their
November meeting supported the application.

CHAIRPERSON MOLDENHAUER: And you
said that there was also a local civic
association?

MR. HEISEY: The Westminster.

CHAIRPERSON MOLDENHAUER:
Westminster.

MR. HEISEY: What"s the actual
name?

MR. NUSRATY: Westminster
Association.
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MR. HEISEY: The Westminster
Association. It composes Westminster Street
and 10" Street, they were also in support of
it.

CHAIRPERSON MOLDENHAUER: And when
did they have their meeting?

MR. HEISEY: It was much earlier
in the year. 1t was June? March? Oh, just
December this year. Okay . December this
year, my mistake.

CHAIRPERSON MOLDENHAUER: And you
attended both of those meetings?

MR. NUSRATY: 1 did.

CHAIRPERSON  MOLDENHAUER: Okay .
Do Board Members have any questions?

MR. HEISEY: Just one other note,
the staff level of Historic Preservation has
also approved the addition.

CHAIRPERSON MOLDENHAUER: Then, at
this point in time, 1 will look, I1If there are

no questions from Board Members, to the
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audience to see 1T there is any individuals in
support or in opposition.
Seeing none, 11l turn to the

Office of Planning for their report.

MR. JESICK: Thank you, Madam
Chair and Members of the Board. My name is
Matt Jesick. The Office of Planning
recommends approval of this variance

application, as 1t meets the three part
variance test.

In regard to the Board"s question
about the first prong of the test, we do feel
that the property exhibits exceptional
conditions, given the location of the
structural walls or load bearing walls. And
iIT an addition were to be made to the second
floor, 1t would be structurally difficult to
accommodate a room smaller than the Kkitchen
below.

In other words, the wall of the

new room on the second floor should rest on
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the walls of the kitchen on the fTirst floor.
But that, of course, leads to a higher Ilot
occupancy. But we do feel that that meets the
variance test, so we are supporting the
application.

And 1 would be happy to take any
questions.

CHAIRPERSON  MOLDENHAUER: Thank
you. Do any Board Members have any questions
for the Office of Planning? Does the
applicant have any questions for the Office of
Planning?

MR. HEISEY: No. Matt and 1 have
spoken. 1 think we are iIn agreement on this.

CHAIRPERSON  MOLDENHAUER: Okay .
Thank you. Then, at this point in time, 1"11
just see 1t anybody from ANC-1B i1s present?
Seeing none, then 1°11 iIndicate that we don"t
have a formal report, but that we did hear
testimony and the applicant 1iIndicated that

they were 1In support, but that won"t,
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obviously, receive great weight, but we will
indicate that just i1n our record.

Then, at this point In time, we
will turn back to the applicant for any
closing remarks.

MR. HEISEY: I believe 1t°s a
fairly easy or non-intrusive addition that we
are asking for. And like 1 said, there 1s
precedent 1n the neighborhood iIn the house
immediately adjoining. It has been approved
by historic and they find 1t acceptable for
the neighborhood. 1 would like it 1If you do as
well. Thank you.

CHAIRPERSON  MOLDENHAUER: Thank
you very much. Then, at this point in time,
that concludes our hearing. And we will enter
into deliberation on this case.

What we have before us is we have
a variance for, 1 think as the applicant
indicated, a very modest second fTloor

addition. Office of Planning is iIn support.
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You have heard oral testimony under oath that
the ANC 1s also In support.

While that does not receive great
weight, 1 think that i1t does indicate that
they have, obviously, reached out to the
community. They have also indicated that they
attended a Westminster Association meeting and
received that support as well.

We have a record that the Historic
Preservation Office i1s in support, because the
property is located in the U Street Historic
District.

I think that the Office of
Planning makes a very valid argument here and
that the applicant does as well that the
structural walls and the load bearing walls on
this property do create a practical difficulty
to conform with the zoning requirements due to
the fact that in order to build a smaller
conforming addition, i1t would not be able to

rest on those load bearing walls. Those will
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need to be rebuilt from load bearing wall to
load bearing wall all the way, the entire
width and dimension of the rear of the
property, which is the existing kitchen.

That being said, 1 would be in
support of this application and would adopt
the additional analysis for the variance
standard that the Office of Planning
presented.

Is there any additional
deliberation from Board Members?

Okay. That being said, then 1711
submit a motion to approve Application 18293,
pursuant to 11 DCMR 3103.2, for a variance
from the Ilot occupancy requirements under -
403, a variance from the closed court

requirements under 406, and a variance from
the nonconforming structure provision under
subsection 2001.3, to allow a second story
rear addition to a flat in the R-4 District at

premises 1819 10" Street, N.W.
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A motion has been made. |Is there
a second?

COMMISSIONER COHEN: Second.

CHAIRPERSON MOLDENHAUER: The
motion has been made and seconded.

All those in favor say aye.

ALL: Aye.

MR. MOY: Staff would record the
vote as 5-0-0. This 1s on the motion of
Chairperson Moldenhauer to  approve the
application for the three variance relief
requested under * 403, 406 and 2001.3.
Seconding the motion Ms. Cohen, also 1in
support of the motion Ms. Sorg, Mr. Jordan and
Mr. Hinkle.

Again, the final vote 1is 5-0-0.
The plans are i1n the exhibit or rather iIn the
record identified as Exhibit 9. The motion
carries.

CHAIRPERSON  MOLDENHAUER: Thank

you very much, Mr. Moy.
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And seeing that there 1S no
opposition i1n this case, the Board would like
to wailve the requirements and ask that a
summary order be issued.

MR. MOY: Thank you, Madam Chair.

CHAIRPERSON  MOLDENHAUER: Thank
you very much.

And, at this point In time, we
conclude our morning session and we will
reconvene at 1:30.

(Whereupon, at 12:23 p.m. a recess
until 1:40 p.m.)

CHAIRPERSON MOLDENHAUER: So 1i1f
you are not from a morning case, Sorry, guys,
you know, you are going to have to clear.
Okay. So 1f you are here for a morning case,
we have one more morning case to go through,
which 1s Merlis. The case number is 18296.

Mr. Moy 1i1s not here to read the
introduction to the case.

MR.  MOY: All  right. Good
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afternoon, Madam Chairperson, Members of the
Board.

The next application before the
Board i1s Application No. 18296. This 1s the
application of Daniel T. Merlis, pursuant to
11 DCMR 3104.1, for a special exception to
allow a rear deck addition to a one-family
detached dwelling under * 223, not meeting the
rear yard, " 404 and 2503.1, requirements 1in
an R-2 District at premises 3825 Morrison
Street, N.W., Tfor property located iIn Square
1859, Lot 62.

There 1s a party -- there are
party status requests, Madam Chair. The plan,
I believe, that"s in the record i1s i1dentified
as Exhibit 10. And to my knowledge, there is
no ANC-3G letter and numerous letters iIn
support and opposition.

So that completes the staff"s
briefing, Madam Chair.

CHAIRPERSON  MOLDENHAUER: Thank
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you very much, Mr. Moy. |If the applicant can,
please, iIntroduce themselves? The applicant?
First, we are going to introduce the
applicant and then we will -- you can wait and
do 1t on the record after the point In time.

So 1f the applicant can, please,
introduce themselves?

MS. BELL: Good morning. My name
iIs Lisa Bell. I"m here representing Dan and
Deany Merlis, who are to my right. I would
also like to 1introduce Toye Bello, who is
acting as a zoning consultant for the
Merlises. We also have a number of witnesses
who plan to testify today and we also have two
or three preliminary matters. IT you are
ready to hear them now?

CHAIRPERSON  MOLDENHAUER: Wait.
Before we hear your preliminary matters, Ms.
Bell, I"m Ffirst going to address the
preliminary matters of the party status

requests.
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We have two party status requests
before us. Mr. Miles, are you present? You
can iIntroduce yourself for the record.

MR. MILES-McLEAN: Yes. My name
IS Stuart Miles-McLean. And my wife and 1,
Robin Miles-McLean, we are both requesting
party status. We Hlive 1i1mmediately to the

north of the applicant™s property.

CHAIRPERSON  MOLDENHAUER: Okay .
Thank you. And then there 1i1s also Peter
Kolker. IT you can turn your microphone on

and introduce yourself?

MR. KOLKER: My name 1s Peter
Kolker. And my wife and 1 [live directly
across the street at 5524 39*" Street, N.W.,
and are requesting party status also.

CHAIRPERSON MOLDENHAUER: Okay. |
have --

MR. KOLKER: And then Robert Bell
Is a witness, whom 1 have listed, and he will

be -- he 1i1s an architect and will be
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testifying also.

CHAIRPERSON MOLDENHAUER: Okay.

MR. MOY: Madam Chair? Sorry to
interrupt.

CHAIRPERSON MOLDENHAUER: Yes?

MR. MOY: Would you care for me to
take the oath or do you want to wait until
when we start the afternoon session?

CHAIRPERSON MOLDENHAUER: Since |1
believe all these 1individuals were present
this morning -- is anybody who is going to be
a witness or testifying during this portion
who was not here this morning and did not
receive the oath? Okay. So people who -- so
you guys then -- you can then stand.

And actually, 1f we"re going to do
this, we will just do everybody that i1s going
to be testifying in the afternoon as well. 1
thought everyone was already sworn in from
this morning, because 1t was just a morning

case.
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So thank you, Mr. Moy.

MR. MOY: Okay.

(Whereupon, witnhesses were sworn.)

MR. MOY: Ladies and gentlemen,
you may consider yourself under oath.

CHAIRPERSON  MOLDENHAUER: Thank
you, Mr. Moy, for clarifying that.

So we have both Mr. Kolker and Mr.
Miles. I know that you have some general
similarities. You both submitted, 1 believe
It was, like a joint opposition to something
or a joint statement regarding the
landscaping.

Is that correct? I think you
submitted something jointly or no? If you are
going to speak, can you make sure you are on
the -—-

MR. KOLKER: Sorry. It"s Peter
Kolker and there were two separate statements,
both submitted on January 3". Mr. Miles-

McLean 1s immediately to the north of the
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subject property on the same side of the
street and has somewhat different issues--
CHAIRPERSON MOLDENHAUER: Okay.
MR. KOLKER: -- than those --
CHAIRPERSON MOLDENHAUER: I*m just
trying to find out if there are similar
ISsues. I do see our Exhibit 37, you both

jointly filed this letter on January 13.

MR. KOLKER: That"s a
supplemental.

CHAIRPERSON  MOLDENHAUER: Okay .
That"s what 1 was trying -- since you did file

something together jointly, 1 was trying to
see 1T maybe you have joint issues that could
potentially be taken care of maybe as one
party status, rather than having the two
separate party statuses. But 1f you both
believe that you have some separate and
distinct issues, then we will grant both of
your party statuses and you can both

participate separately iIn that regard.
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But 1°1l1 just ask that i1f there
are some of the 1issues that are overlapped,
that maybe you consider the time and try not
to repeat things as we go forward, that would
just be helpful.

MEMBER JORDAN: Madam Chair?

CHAIRPERSON MOLDENHAUER: Yes?

MEMBER JORDAN: IT we could know
specifically what theilr issues are, then we
can decide kind of, so we can make things go
orderly.

CHAIRPERSON MOLDENHAUER: I think
other than what --

MEMBER JORDAN: So just give 1t to
us now.

MEMBER HINKLE: Yes, they can just
give 1t to us now.

CHAIRPERSON MOLDENHAUER: I mean,
are you guys willing to combine as one party
status and work jointly and provide testimony

in that manner?
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MR. KOLKER: Well, again, this 1is
Peter Kolker for the record. 1 think we both
have separate 1ssues. Mr. Miles-McLean"s
iIssues are directly related to the effect of
the construction on his house, which 1is
adjacent to the Merlis® construction, which is
already taking place.

Our position, that 1i1s Peter and
Ann Kolker, and then 1 want to speak for a
moment, i1f 1 may, about our next door
neighbor, Lee Foster Crowder, who submitted a
statement.

CHAIRPERSON  MOLDENHAUER: Right
now, we are jJust doing a preliminary Iissue.
So you -- 1 would ask you not to go into that,
at this point.

MR. KOLKER: Okay . Then just to
respond directly to your preliminary question,
our concerns are somewhat 1iIn common and

somewhat different. Our -- the different

concerns that we have as neighbors across the
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street i1s both the privacy effect on us of
this deck that has been constructed, which is
somewhat different from that of Mr. Miles-
McLean and also the effect on the streetscape
and visual appearance of the property, which
Is somewhat different, because we are opposing
the Merlis® property on the other side of 39"
Street.

We do have a common feature
relating to the remediation that we proposed.
And in that respect, we can team up, if you
will, and only deal with one person with the
remediation. But the other two issues are
separate.

CHAIRPERSON  MOLDENHAUER: Okay .
Do you agree, Mr. Miles?

MR. MILES-McLEAN: Yes, 1 agree.
And our i1ssues go more towards the privacy and
enjoyment of our property and to light and air
and sight lines as -- more than the Kolkers

and Lee Foster Crowder across the street.
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CHAIRPERSON  MOLDENHAUER: Okay .
So then what we will do is we will grant you
both party status. Is there any opposition
from the applicant?

MS. BELL: Actually, there 1is.
One of the things though 1 would like to ask
IS when the request for party status came in,
because we checked the file the 14 days before
this hearing and there was not a request. And
we never received a request in the mail. We
weren®t served with one.

CHAIRPERSON MOLDENHAUER: Both of
them were filed by June 3", so that would
satisfy our requirement. Today Is --

MS. BELL: January 3" they were

filed?

CHAIRPERSON  MOLDENHAUER: Yes,
yes.

MS. BELL: Okay.

CHAIRPERSON MOLDENHAUER: January
3", January 3". June 3" would be quite a
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fortuitous event. No, so that satisfies our
requirement. I"m Booking at our date stamp
documents.

Other than the question about
timing, do you have any other objections?

MS. BELL: No.

CHAIRPERSON  MOLDENHAUER: Okay .
So then, at that point in time, we will grant
both individuals party status. We will move
forward 1n that regard.

Ms. Bell, was there any other --
you said there was other preliminary matters
that you wished to address?

MS. BELL: Yes. Actually, as |1
indicated, we have three witnesses that will
testify today. And I also wanted to note that
we provided a supplement and I wanted to make
sure that the Board received the supplement
that we Tfiled that included a copy of our
PowerPoint presentation.

CHAIRPERSON MOLDENHAUER: Yes.
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MS. BELL: As well as 16 letters
of support and a time line with regard to the
negotiations between the applicant and the
three neirghbor group.

CHAIRPERSON MOLDENHAUER: We have
that supplement which has all of your exhibits
attached.

MS. BELL: Okay, great. We also
have additional letters of support that |1
would like to submit, you know, given the time
frame now, probably tomorrow if we can submit
them for the Board to consider when they are
looking at the application in whole.

CHAIRPERSON  MOLDENHAUER: Okay .
We will hold that issue off then to the end to
determine whether or not we are going to leave
the record open.

MS. BELL: Okay . And then the
third i1ssue | note that the ANC decision had
not been entered iInto the record, but there

has also been a dissenting decision that we
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received a copy from from the two
Commissioners who dissented to the ANC
decision and wanted to make sure that the
Board received a copy of that as well.

CHAIRPERSON MOLDENHAUER: I don*t
believe we have a record of any dissenting ANC
submission, so If you have that iIn your record
and you have the 12 requisite copies, i1f you
can provide those to Mr. Moy?

MS. BELL: Okay.

CHAIRPERSON  MOLDENHAUER: That
being said, 1 think that there was -- i1s there
any other preliminary issues that any parties
have, at this point in time?

MR. KOLKER: well, 1 have two
brief ones.

CHAIRPERSON MOLDENHAUER: Okay.

MR.  KOLKER: One 1s, as |1
mentioned --

CHAIRPERSON MOLDENHAUER: Is your

microphone on? You have a very strong voice,
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but it still --

MR. KOLKER: [I"m sorry.

CHAIRPERSON MOLDENHAUER: -— 1S
not on the microphone.

MR. KOLKER: I"m sorry. One, my
first i1ssue is that Lee Foster Crowder, who is
located at 5520 39*" Street, and that"s
immediately south of our residence and
directly across the street from the Merlis*
residence, has been out of the country and out
of town, but she did file a letter with the
BZA that 1 think probably came in this morning
in signed form. And I did get i1t to Mr. Moy.

CHAIRPERSON MOLDENHAUER: Okay.

MR. KOLKER: And 1 wanted to make
sure that it i1s part of the record, because
she adopts the positions that Mr. Miles-McLean
and 1 have filed.

CHAIRPERSON MOLDENHAUER: We do
have that 1In our record. And we will accept

that Iinto the record and take a look at that.
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MR. KOLKER: Then the second issue
IS that the ANC Commissioner Jim McCarthy 1is
present today.

CHAIRPERSON  MOLDENHAUER: Okay .
So we will have a point iIn time 1iIn our
proceeding for the ANC to present.

MR. KOLKER: Okay.

CHAIRPERSON MOLDENHAUER: And if
there 1s any 1issues, they will have an
opportunity to present, at that point in time.

Was there any other preliminary
Issues? Seeing none, then, at this point 1iIn
time, we will turn to the applicant to start
their presentation.

MS. BELL: We provided --

CHAIRPERSON MOLDENHAUER: I"m
sorry, 1 don"t think you are on the mike.

MS. BELL: Thank you. We provided
a PowerPoint presentation, because we think it
would be a little easier to talk about the
project.
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As 1s i1ndicated, the Merlises live
at 3825 Morrison Street, N._.W. Would 1t be
helpful to dim the lights a bit? Thank you.

Okay. This i1s the subject house.

It 1s a corner lot. The request that they
are asking i1s the replacement of a rear deck
addition that existed when the Merlises
purchased the property.

The Office of Planning has
determined that the home was built in 1919.
This i1s a photo of what the house looked like
and the subject area. There was a wood fence
that crossed over the driveway area. There
was a carport. Beyond that fence was a deck.

Let me explain to you
preconstruction with the scope of the deck
project. When the Merlises bought the home,
they discovered that the wooden deck was
rotted, that the footings were damaged and
that there were broken concrete foundation.

This is a photo of what the deck
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looked like. It extended to the property line
from the house on the north, which i1s 5525,
which i1s the Stuart Miles-McLean.

As you can see, the scope of the
deck included from, one, the front part of the
side street all the way to the side yard.

This 1s a photo of the underground
storage area which existed at the time when
they purchased the property. It was accessed
through, as you can see, the concrete below
deck [level. There weren®"t steps on the
outside.

They received two permits 1001551
on 12/15/09 to replace the deck and the
kitchen. And they received a second one
1007414 on June 2010 that reduced the size of
the rear deck. They originally had asked for
a 12 x 20, which was approved, and they
reduced the size to 10 x 18.8.

This 1s a copy of the permit that

was i1ssued to them by DCRA. This i1s a copy of
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their approval for the structural part of the
footings for the building.

It 1s our position that the
addition that they will add 1s really a
replacement and a structural improvement on
the nonconforming structure that existed at
the time when they purchased the property.

The elements that support that
legal conclusion i1s the existence of the deck
and the rear yard, that the renovation plan
was actually a reduction for the size of the
deck, that they obtained valid building
permits and that they built the new deck and
addition pursuant to the Building Plans that
were approved by the Zoning Administrator and
DCRA.

This 1s a look, a current photo,
of what the site looks like today. It 1s not
complete. They have temporary railings on the
deck and they also have a temporary garage

door, storage door area in the front. And it
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has not been landscaped at all.

There was a 7 Toot wooden Tfence
that appears on the sight line, that still
exists. The Merlises have not removed that
fence and 1t"s still there right now.

Okay - These slides just outline
the case law and the statute with regard to
223.

And we want to move a little bit
to a discussion of the elements of the special
exception. The burden of proof is on the
applicant. We think we can show that we are
qualified to receive the application. If you
take a look at 5525, which i1s the neighbor to
-- right to the north of us, there 1iIs a
minimal change i1n this line of sight with
regard to the deck and the kitchen.

Prior to this addition, the
neighbor at 5525 could look i1nto the kitchen
of the Merlises and they could see a little

bit onto the deck. With the addition, they
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still have the line of sight into the kitchen.

What they also have i1s a bit more of the
deck, since the deck 1is elevated about 3.5
feet.

This 1s the line -- the current
line of sight from the neighbors to 5525.

With regard to light and air, the
other two iIndividuals that have asked for
party status and are opposing the other -- two
of the three group neighbor -- three neighbor
group, excuse me, at 5520 and 5524, they are
across 39'™ Street. It is our position that
there has been no change In the line of sight
to this property, to these properties.

And there has been no loss of air
or access to light and air.

This 1s a look from across the
street to the original and this i1s the look
currently.

CHAIRPERSON MOLDENHAUER: Ms.

Bell, 1 think one of the Important things that
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Is not as clear as i1t should be 1In the record,
because this is a very kind of unique way in
which you are coming before us --

MS. BELL: Yes.

CHAIRPERSON MOLDENHAUER: -—- can
you just give a background description as to
why you are here? I mean, obviously, this
construction occurred. | understand that the
ZA -- there was a ZA decision iIn that regard.

MS. BELL: Yes.

CHAIRPERSON MOLDENHAUER: So 1
mean, 1 think that that 1is very crucial.
Obviously, though, the standard 1is the
standard, but 1 think 1t"s helpful for the
Board Members to understand by maybe providing
a little more background as to, you know, how
we got here.

MS.  BELL: Certainly. What
happened 1s the applicant sought to get a
building permit iIn 2010 to renovate the

kitchen. It might be helpful to just have a
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photo that -- to renovate the kitchen and to,
as | said, replace the deck, the wooden deck
that 1 showed you a little bit earlier.

They received a building permit to
do that and they began construction. At that
time, they also communicated to their
neighbors, most immediately the neighbor next
door that they shared the property line 5525
with, that they shared with them what their
plans were. They shared with them that they
were going to replace the deck.

As a result of that, apparently,
the neighbors were unhappy. And i1In the two
years that preceded that event, there were a
lot of complaints from the three neighbor
group that i1s sitting here today. As a result
of that, there were repeated iInspections on
the site and the Zoning Administrator was
asked to, basically, review the permit no
several occasions.

At least one occasion, we went
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back and we asked for a new permit to reduce
the size of the wooden deck replacement, which
IS the second permit that you notice that |1
indicated that they received. And they
continued construction.

Our position has been that the
replacement deck was what the -- that the deck
iIs Indeed a replacement of the wooden deck.
And as such, even though 1t 1s a nonconforming
structure, it would be, you know, within the
grandfathering procedure.

And so the Zoning Administrator
eventually came to the conclusion in December
of last year that he would not conclude that
the nonconforming structure existed or the
size of the previous nonconforming structure
and directed us to get a special exception.

CHAIRPERSON MOLDENHAUER: So it
all comes down to the fact that the ZA could
not, 1 think from his terms, specifically

obtain evidence as to the date iIn which the
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preexisting deck was actually constructed?

MS. BELL: That"s correct.

CHAIRPERSON MOLDENHAUER: He knew
It was constructed at the time that your
clients purchased the property, but we don"t
know when 1t was physically constructed,
whether i1t was constructed prior to --

MS. BELL: 1958.

CHAIRPERSON MOLDENHAUER: -- 1958.
And based on that, you are here to obtain the
relief?

MS. BELL: That"s correct.

CHAIRPERSON MOLDENHAUER: Okay. |
think that just helps. Is there --

MS. BELL: And I think the type of
-— 1T 1 can interrupt for a moment?

CHAIRPERSON MOLDENHAUER: Do you
still need the PowerPoint presentation,
because 1f not, we"ll turn the lights back on?

MS. BELL: No. Do you not need to

see any more of the -- 1 was just going to go
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through the elements and the character of the
property, but if you are fine, then 1 don"t
need. You have a copy of i1t in front of you.

CHAIRPERSON MOLDENHAUER: You have
got color pictures here, so I think sometimes
it"s helpful to have a conversation.

MS. BELL: Yes, sure, no problem.

CHAIRPERSON  MOLDENHAUER: Okay .
So 1T we can get the lights back on, that way
we can continue with the hearing.

MS. BELL: Oh, okay. All right.
We do want to outline two areas that we think
that the Office of Planning didn®"t note and we
would like the Board to consider.

In our application, we did provide
for screening with regard to the neighbor at
5525. Our suggestion was to put up a wooden
fence that would rise from the deck level up 7
feet, so that would allow some privacy on both
sides of the aisle for the applicant as well

as for the neighbor that they share a property
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line with. That"s the 5525 neighbor.

And that actually i1s one of the --
we added a diagram of that building plan to
your PowerPoint presentation slides.

It"s our position that the
neighbors who are across the street at 5520
and 5524 are not substantially or adversely
impacted by this project. So as a result of
that, we don"t think any relief with regard to
their concerns should be part of the special
exception application.

We don"t think they meet the legal
standard.

CHAIRPERSON MOLDENHAUER: Do vyou
have witnesses you would like to present, at
this point in time?

MS. BELL: Yes. 1 do. Are there
any questions about the proposed screening
that we suggested? 1 just want to make sure
that --

CHAIRPERSON MOLDENHAUER: Do any
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Board Members have questions about that?

VICE CHAIRPERSON SORG: Madam
Chair, 1 guess maybe for clarity of the record
and for the issues that are in front of us, |
do have one guestion.

This seems to be sort of a multi-
part project. And so with regard to the
relief you are requesting, that i1s for only
rear yard relief, correct?

MS. BELL: That"s correct.
Because the Zoning Administrator®s referral
letter only focuses on the deck addition.

VICE CHAIRPERSON SORG: So, Madam
Chair, please, 1f I"m out of order, then tell
me, but there are concerns about, you know,
that we can see from some of the neighbors
about a driveway and about other parts of the
project that front on Morrison Street.

But my understanding here 1is that
what our standard requires us to look at the

deck that has -- the deck that 1s being

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.co
m




10

11

12

13

14

15

16

17

18

19

20

21

217

proposed, as it were, and its effect on light
and ailr and privacy, enjoyment, noise and so
forth.

Just 1n terms of going forward
with regard to what we are judging, just for
the rear yard.

MS. BELL: Well, 1f 1 could jJump
in, we have some case law that might help you
appreciate what the scope 1s.

I understand from the statute that
the scope of the Board i1s Hlimited to the
application and the relief that i1s sought and
not for other areas of concern, either of the
neighbors or other areas that the Board may
have a concern.

IT 1 could cite some cases for you
that might be helpful In your analysis?

VICE CHAIRPERSON SORG: I don"t
think that that"s helpful. And 1 think It is
very clear, 1 think the Board does understand

that we are limited to the scope of the
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request being presented.

And I"m just trying to make sure 1
understand. I*m Booking at your Exhibit 19
that talks about the relief and the
nonconforming aspects or your Form 155.

MS. BELL: Yes.

VICE CHAIRPERSON SORG: And I™m
just seeing that you are indicating that you
are nonconforming TfTor rear yard/side vyard.
It"s the form that was submitted by Mr. Bello,
Form 155. So I"m just trying to make sure
that I understand exactly what i1s before us.

MR. BELLO: Okay. And 1 think 1
can help with that, Madam Chair. My name is
Toye Bello, again. 1 think the central issue
before you pertains solely to the concrete
deck. All other aspects of the project with
respect --

MEMBER JORDAN: IT I could, Madam
Chair? If the witness —- 1f he 1s testifying

as an expert, then we need to be sure --
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CHAIRPERSON MOLDENHAUER: I don*t
think 1t has been asked.

MEMBER JORDAN: But I just want to
make sure that we either recognize or do
something.

CHAIRPERSON MOLDENHAUER:
Obviously, 1f the applicant wishes to request
that, we would deem Mr. Bello an expert, but
they have not yet asked that.

MS. BELL: Yes, 1°d be glad to
request that he be considered an expert. He
i1s well-known to the Board.

CHAIRPERSON MOLDENHAUER: Mr. --

MS. BELL: So I --

CHAIRPERSON MOLDENHAUER: -- Bello
has previously been considered an expert in
the past and we can qualify him as an expert
now. So this right now is just specifically
asking about, you know, It"s a self-certified
application and I"m just trying to make sure |1

understand exactly what vrelief you are
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seeking, just based on your Form 155.

MS. GLAZER: For the record, Madam

Chair, someone state what the expertise is In.
I don"t think that"s on the record.

CHAIRPERSON MOLDENHAUER: Okay.

MS. BELL: Well, Toye Bello was
the former Zoning Administrator. He was also
one of the zoning technicians that consulted
the Board of Zoning Appeals as well as a long-
time zoning technician within the Office of
Zoning for DCRA. 1 think he has over 20 years
experience in zoning and land use In the city
and he has been recognized repeatedly, both
before this forum as well as state and federal
as well as the Court of Appeals as an expert
Iin the area.

Can 1 provide any other
information on the record that might be
helpful for the Board? Thank you.

CHAIRPERSON MOLDENHAUER: Okay. |

think we can proceed. And I was just looking
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to the answer to the question.

MR. BELLO: Right. Yes. Just to
clarify the limit of the matter before the
Board, although the project was stopped by the
Zoning Administrator due to numerous
complaints, certain aspects of the project
have since been resolved with the Board, with
the Zoning Administrator, that is.

The 1i1ssue of the kitchen addition
and all other aspects of the construction on
the project are resolved with the Board, with
the exception of the concrete deck, which
replaced what used to be there, which i1s the
wood deck.

Now, the nonconforming aspect of
the previous deck was with respect to the fact
that 1t occupied more than 50 percent of the
required rear yard, as the limit of 25 or 3.2
Imposes.

So the Zoning Administrator®s

decision, basically, as you pointed out
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previously 1s that because he could not
ascertain the date of the construction of that
deck, that he thought that the excavation to
create a driveway, which requires a minimum
slope, 1s what made the deck more than 4 feet
above-grade or else the concrete deck In 1its
current location i1s much smaller than the wood
deck that was there and certainly was
constructed to the property lot.

So with respect to --

CHAIRPERSON MOLDENHAUER: Yes. |
just -- 1 need a very easy answer. Is the
only thing that we are talking about rear yard
relief? 1 mean, that"s what I"m asking.

MR. BELLO: Right.

CHAIRPERSON MOLDENHAUER: Is it
just rear yard relief?

MR. BELLO: Correct.

MS. BELL: Yes.

CHAIRPERSON  MOLDENHAUER: Okay -

Okay . So all we are talking about then 1is
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rear yard relief. We are not talking about
the height of the structure. Is that what you
are saying?

MS. BELL: No.

MR. BELLO: No. We are not.

CHAIRPERSON MOLDENHAUER: And we
are not talking about the replacement, because
we are just talking about whether the current,

whether 1t 1s concrete, wood or whatever,
deck can go into the rear yard more than what
the Zoning Regs permitted.

MS. BELL: Well, yes. The reason
why though we are talking about 1t is because,
as 1| understood the ZA"s position, that he
could not verify the scope of the original
deck.

CHAIRPERSON MOLDENHAUER: But that
doesn®"t matter, because right now we are here
just on the relief that 1s being sought. And
it 1s simply rear yard relief, unless you are,

you know --
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MS. BELL: No, that"s correct.
I"m just -- 1 was just offering --

VICE CHAIRPERSON SORG: Just with
regard to, 1°1l just jump in, the replacement,
whether or not you have a disagreement with
the Zoning Administrator i1f you did, then you
would have appealed his decision that he made.

And now, we are talking about a
special exception 223 only for the rear yard.

MS. BELL: Correct.

VICE CHAIRPERSON SORG: I think
that -- 1"m just trying to help you clarify,
Madam Chair.

CHAIRPERSON  MOLDENHAUER: Thank
yOou . I mean, when you have -- we have a
variance standard. Then it goes into special
exceptions and you need to talk about history.

VICE CHAIRPERSON SORG: Right.

CHAIRPERSON MOLDENHAUER: Right?
In this case, history, unfortunately, does not

matter. The only thing that matters is the
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standard for 223, which 1s the three prong
scenario that has to do with -- not three
prong scenario, 1"m sorry.

It'™s a standard that has to do
with use and enjoyment, privacy of neighbors,
the character of the neighbors and then,
generally, whether this is going to impair the
integrity of the Zone Plan or whether 1t 1is
going to 1i1mpair the public policy or the
neighboring properties.

So those are the issues that |1
really am just trying for all parties, both
the applicant and for the parties 1In
opposition. So | think that the best thing to
do, at this point, 1is 11f you have any
witnesses to focus, Ms. Bell, on the issues of
privacy, light and enjoyment, just In regards
to those additional, | think 1t Is saying, 2
feet as this deck goes beyond i1nto the rear
yard.

Is that correct? No? Why? 19,
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19 feet, sorry. 19 feet that i1s being asked
for relief. Again, you are not on the
microphone.

MR. KOLKER: May I ask? Can I ask
a question about the scope of the hearing that
you are undertaking?

CHAIRPERSON  MOLDENHAUER: Yes.
Since we have just --

MR.  KOLKER: Because 1 think
that"s --

CHAIRPERSON MOLDENHAUER: -- kind
of clarified that, 1 think. Yes.

MR. KOLKER: All right. What 1
think you need to know is the permit that was
initially granted that Ms. Bell has referred
to and which 1 can show you, |1 have some
exhibits that 1711 provide you momentarily,
was fTor replace existing rear addition,
replace existing deck with concrete terrace
with maximum height, 3 feet 7 5/8 inches,

repoint/repair existing driveway and repair/
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repoint existing private sidewalk.

When the stop work order was
issued i1n April of 2010 by the DCRA, the
reasons given included that this was not, what
had been constructed was not, iIn compliance
with those plans.

CHAIRPERSON MOLDENHAUER: Mr .
Kolker, 1 am going to jump in here and I"m
going to explain something to you. I know
this 1s kind of confusing, but just because 1
want to make sure that, you know, Yyou
understand the process and how maybe the
Issues we are discussing now and the issues
that you are bringing up are, unfortunately,
not relevant.

We have two types of cases that
come before us. One, where a party asks for
relief and that i1s what is happening here. We
have two very simple standards or two
different laws we can apply.

We can apply a special exception

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.co
m




10

11

12

13

14

15

16

17

18

19

20

21

228

standard, which 1i1s before us today, or a
variance standard, which 1i1s a lot more
challenging and a higher standard. That"s one
type of case and that"s the kind of case
before us today.

Another type of case IS an
appeal®s case. And iIn an appeal®s case, which
Is something that sounds more like you are
talking about right now, which is not what is
happening today, i1s when somebody has a C of O
or somebody has a decision that was made and
parties disagree with the Zoning Administrator
and what was done or there was an issue where
maybe somebody did not Tfollow the right
process and did not adhere to a permit
properly.

Those are considered appeal "s
cases. And a party who has a dispute under an
appeal situation has 60 days to file an appeal

from the date that that Certificate of

Occupancy or building permit is iIssued.
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Since that is not why we are here
today, we don"t have the ability,
unfortunately, our hands our tied by the law
and by the regulations that the Zoning Regs
say. We can only hear things that are before
us.

And we are not here today as an
appeal on a Certificate of Occupancy or on
those building permits. We are only here to
determine whether or not an application that
was submitted by the parties, while 1
understand that i1t"s a very weilrd situation
and 1t"s an unfortunate situation for you,
because the situation where maybe things were
not followed properly and you had some
concerns about that, but right now the only
thing that we are here today for i1s whether or
not the applicant satisfies a 223 standard and
whether or not the relief that they are
seeking affects the privacy, use, enjoyment or

iIssue of character of the streetscape and
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things of that effect iIn regards to the relief
that they are seeking.

And the only relief that they are
seeking 1s rear yard relief.

MR. KOLKER: Okay . I understand
that. But 1 think that you must understand
what has been done and how this relates to the
driveway. What was --

CHAIRPERSON MOLDENHAUER: IT you
want, when you have your opportunity to
present, you will be given 60 minutes. Right
now, we are still on the applicant®s case.
They have got 49 minutes and maybe they may
not use 1t all, but i1f you would like to take
some time -- 1 have told you what i1s relevant.

IT you want to take some time and
think that it i1s going to be important to us,
we will give you that latitude to talk about
it during your case In opposition. But right
now, the point that 1 was jumping in here with
was to explain what the case i1s about.
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I"m going to go back to Ms. Bell
and let her call her witnesses. And at a
point iIn time when i1t iIs your case, If you
think that there is iImportant information for
us to hear that i1s beyond the scope of the
hearing, 1711 give you some Tlexibility in
that. Okay? You are not on the mike.

MR. KOLKER: A garage is bound up
with the driveway. You can"t have a garage
without a driveway. What they are seeking
clearance for i1s to be able to keep a garage
which has been constructed In a rear yard and
matched by a 20 foot driveway. None of that
was there before.

CHAIRPERSON MOLDENHAUER: I --

MR. KOLKER: So when you -- 1
understand what you look at, but when you look
at 1t, 1t seems to me you must look at the
garage and its connection to the driveway.

CHAIRPERSON  MOLDENHAUER: Okay .

At this point in time, Ms. Bell, we will turn
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back to you. We will turn the clock back on.
Ms. Glazer, i1f you can hit the clock?

And 1f you want to present your
witnesses?

MS. BELL: Thank you.

CHAIRPERSON MOLDENHAUER: Yes, the
microphone.

MS. BELL: Thank you. I would
also like to draw the Board"s attention to
Slide No. 38. It 1s a map of neighbors within
200 feet of the subject property. The red
shows the subject property. The yellow shows
the three neighbor group that are 1in
opposition. And we plotted out at least 16 or
14 of the neighbors who are iIn support. There
are two others who are outside of that area
and that doesn"t include the TfTive additional
that we have.

Ms. Cindy Gertz, who will give
testimony, she i1s actually across the street.

She is across 39 Street on the corner. And
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she 1s represented as the home next to the
5520 and 5524 neighbors. Go ahead.

MS. GERTZ: 1 live directly --

CHAIRPERSON  MOLDENHAUER: Your
microphone 1is not on. IT you can start by
stating your name and address?

MS. GERTZ: I"m Cindy GCertz. |
live at 3901 Morrison Street, N.W. The
Merlis®™ home 1s on the northeast corner of
39™ and Morrison. I am directly across the
street at the northwest corner.

Through my family room on the side
of my house, 1 have a direct line of sight to
the side of the Merlis®™ house, so | can see
the kitchen addition, the deck, the driveway,
the entire side of the home.

I bought my house shortly before
the Merlises purchased theirs. |1 was thrilled
with the extensive renovations and the
improvements i1n kind of the overall look of

the house. And as an addition to the
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neighborhood, i1t feels like 1t enhanced the
value of my own property.

I think they have been -- they
have reached out to neighbors to kind of let
them know what was going on with the
construction. They had a geothermal. We got
a letter 1n the mail about that telling people
the nature of the construction, so 1 think
they have tried to be part of the community
and that the addition is i1n keeping with the
character of the community and 1s a nice
addition to the value of our community.

MR. KOLKER: 1 have a question, 1if
I can?

CHAIRPERSON MOLDENHAUER: Yes. We
will have to wait. Actually, I'm sorry, 1if
you can sit back down? No, no, no, the
witness, Yyes. Obviously, i1f there 1s any
cross-examination.

MS. BELL: No, | just wanted to

point out that Ms. Gertz also provided a
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letter of support, which 1s within your
packets.

CHAIRPERSON MOLDENHAUER: Now, we
will go to the party opponents. Will you make
sure your microphone i1s on? And you can ask
any cross-examination.

MR. KOLKER: Okay . Ms. Gertz,
have you discussed either with Lee Foster
Crowder or anyone else what the proposed
remediation or landscaping plan i1s that has--

MS. GERTZ: 1 have not.

MR. KOLKER: Let me Tfinish my
question --

MS. GERTZ: Oh.

MR. KOLKER: -- so the record 1is
clear. So you don*"t know what the landscaping
Is that has been proposed, do you?

MS. GERTZ: I don"t. I do know
that the Ilandscaping done since they have
occupied the home has been quite nice and I™m

confident that -- they said they have ongoing
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plans that they could compliment  the
neighborhood. But 1 don"t know a specific
plan.

MR. KOLKER: Okay . So 1f there
were landscaping that reduced the size of the
parking Jlot, parking pad that they have
constructed as their driveway and reduced it
from 20 feet, basically, down to about 15 feet
or 14 feet, 1s that something you would
welcome or you would oppose?

MS. GERTZ: I think their choice
on landscaping, | would respect as they have
landscaped the rest of their home. 1 don*t
think we need to --

MR. KOLKER: It"s not --

MS. GERTZ: -- supervise.

MR. KOLKER: -— objectionable to

MS. GERTZ: It IS not
objectionable. I don"t feel like we need to

supervise, jJust as we didn"t supervise their
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construction or landscaping to date.

MR. KOLKER: Okay. 1 have nothing
else.

MS. BELL: We have two other
witnesses.

CHAIRPERSON MOLDENHAUER: Yes.

MS. BELL: Rich Simon, who also
lives i1n the neighborhood. He wants to
testify i1n support of the application. He

also submitted a letter of support.

MR. SIMON: 111 see 1f 1 can
master the technology. Can you hear me?

CHAIRPERSON MOLDENHAUER: No, no.

MR.  SIMON: All right. It"s
tricky. Rich Simon. I live at 3911
Livingston Street, so I"m around the corner
from this property. I have Hlived iIn that
neighborhood for 12 years. I think for 12
years | have walked past that property at
least once a day, sometimes many more during

that time.
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So 1 have charted the change 1iIn
the character of that property, as closely as
anyone who 1s not just staring at i1t every day
can possibly do.

To me, at the point where the
Merlises moved 1n, this was a dilapidated
structure. Things were falling apart. It was
right next to another house that 1 think we
all agree sort of 1looks like a halloween
haunted house.

And so they -- when the Merlises
moved i1n, they did an extraordinary job, In my
view, of upgrading the quality of that -- the
aesthetic quality of that structure of
landscaping, of painting, of just adding to
the character of the neighborhood. It made
me, as a neighbor, feel proud. Not only was
my property value being enhanced, but that
just aesthetically, 1t was a huge improvement
over what had been there before.

That"s my view. As this back and
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forth has taken place over the last couple of
years, | have spoken to many neighbors, of our
neighbors, iIn the area who agree with me, my
view, overwhelmingly, that this Is -- that the
Merlises have been -- added to the community,
have reached out to us, have been very open
about the construction on the property.

I might also add one final thing,
not to take up more of your time, I'm a -- 1
do a -- what I do for a living 1s I'm —- | do
a magazine for psycho-therapists. 1 know the
Merlises within the profession. They are
highly respected people within the D.C.
psychotherapy community. I can hardly think
of two people more respected.

Their skills at handling and
communicating and handling conflict are
remarkable, that"s what they do for a living.

It 1s puzzling to me that in the course of
this conflict with the folks who are 1in

opposition to this, this has not been -- this
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thing has gotten to this point.

The last point. 1 went to the ANC
meeting, two ANC meetings to watch this and
now 1 could understand the level of the
intensity and aggressiveness of the opposition
and the difficulty of communicating with them.

So I commented at the time to my
neighbor my, God, what a nightmare. Imagine
iIT we were neighbors 1like this, we had
neighbors like this on Livingston, the state
of the tone of the neighborhood.

So 1 have every, as the other
previous witness testified, confidence that
there 1s going to be a beautiful home. It
will be landscaped to -- with great style and
that all of us iIn the neighborhood will
benefit because the Merlises Ilive there,
because they have a wonderful sense of taste
and they are solid citizens and good
neighbors.

CHAIRPERSON MOLDENHAUER: Is there
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any cross-examination?

MR. KOLKER: Yes.

CHAIRPERSON MOLDENHAUER: The
microphone again.

MR. KOLKER: The -- have you ever
spoken with either me or Stuart Miles-McLean
or Lee Foster Crowder about our concerns
stemming from this construction?

MR. SIMON: I have no spoken.
Personally, 1 have heard your considerable --
your describing your concerns at two ANC
meetings and here today.

MR. KOLKER: But you have really
only spoken with one side of this dispute when
you talk to the Merlises about i1t?

MR. SIMON: [I"m far more expert on
their side of this case than yours.

MS. BELL: 1 object. 1 would like
to reserve objection.

CHAIRPERSON MOLDENHAUER: Ms.

Bell, I don"t know, are you on the mike?
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MS. BELL: Yes, I"m sorry. |
would like to object to some of these
questions. I think 1f the cross-examination
Is sort of focusing on his impression of the
project, 1 think that"s fine. I think we
should sort of stay away from sort of the
personal --

CHAIRPERSON MOLDENHAUER: I think
your witness definitely had to open the door.

There was probably way more information that
you could have maybe curtailed that on. But I
do think that it is not as relevant. 1 think
that, you know, obviously, we understand that
he 1s here 1In support, so he 1is obviously
probably more aware of those issues.

So 1f you have any other questions
that are more relevant?

MR. KOLKER: I do. I just have
one or two here.

You said that you obviously walk
by the property frequently, but you don"t have
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the same familiarity as somebody who, 1 think
In your own words, stares at i1t every day.

MR. SIMON: Sure.

MR. KOLKER: Right.

MR. SIMON: No, 1 totally agree
with that.

MR. KOLKER: Okay . So somebody
who stares i1t every day like me, who lives
across the street from i1t, might have stronger

feelings about 1t than you yourself have,

right?

MR. SIMON: I totally understand
that.

MR. KOLKER: Thank you.

MR. MILES-McLEAN: And if I might,
Madam Chairman -- Chairwoman, 1 have a

question as well.

Are you within the circle that has
been drawn on that map that 1is displayed
behind you?

MR. SIMON: I*m 3911, so I"m not
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exactly sure where 1 -- | can"t quite
calibrate to the --

MR. MILES-McLEAN: Oh, 1 believe
that would be off of the map that 1is
displayed. Is that correct?

MR. SIMON: I don"t know. I"m
close.

CHAIRPERSON MOLDENHAUER: Did you
receive a letter from the Office of Zoning
notifying you of this hearing?

MR. SIMON: No.

CHAIRPERSON  MOLDENHAUER: Okay .
Thank you.

MR. SIMON: Okay.

CHAIRPERSON  MOLDENHAUER: Your
next witness?

MS. BELL: I would like -- Mr.
Simon, wailt. I would Hlike to ask one
question.

MR. SIMON: Yes.

MS. BELL: Can you tell us how
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long you have lived in the neighborhood?

MR. SIMON: 12 years, since year
2000.

MS. BELL: All right. Thank you,
sir. All right. Thank you very much. Our
next witness i1Is Ernie Marcus.

MR. MARCUS: I"m Ernie Marcus. My
address is 5460 39" Street and it is the
southwest corner of Livingston and 39%
Street.

We moved iInto the house four years
ago. It 1s also a stucco house 1In
deteriorated condition at the corner, so |
feel the Merlis®™ pain i1n having to deal with a
house like that. |1 thought they did a really
beautiful job with the exterior of the house
and the landscaping.

And when 1 looked at the rear yard
area, which 1Is iIn question today, 1t seems
very much in keeping with other houses that |1

see iIn the neighborhood, which also tend to
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have rear balconies and often are built very,
very close, 1T not on the property line.

And 1 think it iIs -- everything
that they have done has, i1f anything, exceeded
the design and the quality in the
neighborhood. And the area iIn the back, 1 do
not find objectionable In the least.

And while some additional
landscaping may be desired by everyone, I
totally trust the Merlises, based on past
history, with the rest of the project to do
the right thing and make the driveway
attractive and appropriate for the
neighborhood.

But again, iIn terms of the rear
yard itself, 1 have no objection. I think
that objections of the opposition do not seem
reasonable, at Ileast iIn my opinion. Thank
you.

CHAIRPERSON MOLDENHAUER: Any

cross-examination? Your microphone.
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MR. KOLKER: Are you familiar with
any properties on 39" Street where the rear
yard has a garage In 1t?

MR. MARCUS: Yes.

MR. KOLKER: Where?

MR. MARCUS: 39" and McKinley.

MR. KOLKER: Is that something
that is -- you mean on the corner of 39" and
McKinley? You know that was a doctor®s office
for a time before you moved iInto the
neighborhood?

MR. MARCUS: Actually, 1 have been
in the neighborhood since 1988.

MR. KOLKER: Oh, you have?

MR. MARCUS: I wasn"t referring to
that one. I was referring to the one on the
east side.

MR. KOLKER: That"s a driveway
that goes down and 1i1s part of the house.
Isn"t 1t built into the house?

MR. MARCUS: It looks -- from the
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outside, 1t looks similar to this situation.
Anyway, I"m not sitting here providing a
survey of properties. I have lived in the
neighborhood since 1988. I"m also a real
estate developer, so I tend to pay attention
to these things.

And when 1 walk by this property,
It seems very much 1In Kkeeping with the
streetscape that you see in the neighborhood.

MR. KOLKER: Are you familiar with
any driveways 20 foot wide along 39" Street
In the stretch between Livingston and McKinley
Streets, other than this one?

MS. BELL: I"m actually -- 1™m
going to object to this. And 1 understand
that the Board would like as much information
as possible, but 1 think 1f the withess has
given testimony that says that he has taken a
look at the neighborhood, that he 1i1s In the
real estate business and he has sort of given

a summary, that we don"t get Into a cross-
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examination of various specific details and
requiring him to, basically, support his
position with facts.

CHAIRPERSON MOLDENHAUER: I think
that, obviously, 1f there 1s any testimony you
would like to present in regard to that, that
may be rebuttal. I think that that"s fine,
but I do think that kind of asking him, you
know, to go through that may be a little more
than 1n regards to what he testified to.

MR. KOLKER: well, he has
testified about what 1is essentially his
observation and I think I can ask him whether
he has the details that support that
observation. That"s why 1 asked him 1f he
knew of any property in that area that has got
this broad driveway leading Into a garage iIn a
rear yard.

CHAIRPERSON MOLDENHAUER: I think
he already answered the issue of the garage.

And 1 think that you may -- do you have any
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knowledge about a driveway that i1s -- | mean,
do you want to answer that question?

MR. MARCUS: Well, 1 would say
that 1 have not walked around with a tape
measure to see how big they are.

CHAIRPERSON MOLDENHAUER: That"s--

MR. MARCUS: And 1f 1t 1s wide
today and i1t may appear somewhat wide, 1 trust
that the Merlises -—-

CHAIRPERSON MOLDENHAUER: I think

that that i1s --

MR. MARCUS: -- would address
that.

CHAIRPERSON MOLDENHAUER: I think
we can -- any further questions?

MR. KOLKER: No.

MR. MILES-McLEAN: I simply want
to ask, 1f I might, are you on that map that
has been drawn up?

MR. MARCUS: 1 am off of the map.

MR. MILES-McLEAN: Okay.
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MR. MARCUS: 1"m one block away.

MR. MILES-McLEAN: So you also
didn"t receive a notice from the BZA about
this hearing?

MR. MARCUS: Correct.

MR. MILES-McLEAN: Thank you.

CHAIRPERSON MOLDENHAUER: Ms.
Bell, any other questions or witnesses?

MS. BELL: No. But at this time--
thank you very much, Mr. Marcus. At this
time, as | said, 1 want to indicate that in
addition to the 16 letters of support, we have
five additional letters of support who are
within the 200 feet.

I also want to point out that
Cindy Gertz, obviously, the first witness, was
within 200 feet. She 1s right across the
street. I"m not sure i1f that was clear from
her testimony. But they include Kenneth Simon
at 5516 39%" Street; Arthur Allen at 5510 39*

Street.
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CHAIRPERSON MOLDENHAUER: Yes, we
have all of the letters of support in regards
to theilr addresses.

MS. BELL: We just received this.

CHAIRPERSON MOLDENHAUER: Oh,
these are new letters?

MS. BELL: Yes.

CHAIRPERSON  MOLDENHAUER: Okay .
Is this something you are going to submit to
us?

MS. BELL: Well, yes. I"m sorry,
I mentioned 1t iIn the beginning.

CHAIRPERSON MOLDENHAUER: Yes.

MS. BELL: And you suggested that
there might be a problem with that, so I just
wanted to make sure that 1t was on the record.

CHAIRPERSON  MOLDENHAUER: Okay .
No, do you have copies?

MS. BELL: Yes.

CHAIRPERSON MOLDENHAUER: Do you

have your 12 copies?
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MS. BELL: I don"t have the 12
copies today.

CHAIRPERSON MOLDENHAUER: That |
think 1s probably the issue, because 1 think
you didn"t have your copies. | mean, you can
go across the hall, as indicated at the
beginning of the morning hearing.

MS. BELL: Yes, they were also
though sent directly to the Board. So when 1
initially asked, you indicated that you had
not received them. So I just wanted to --

CHAIRPERSON MOLDENHAUER: No. |
told you that we had received your prehearing
statement along with all your letters of
support.

MS. BELL: Yes, the 16, yes.
Those were the 16 that we provided iIn our
supplement, but these individuals sent letters
directly to the Board.

CHAIRPERSON  MOLDENHAUER: Okay .

We have received quite a Tew letters of
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support --

MS. BELL: Oh, okay.

CHAIRPERSON MOLDENHAUER: -—- as
well. So I mean, i1f these individuals have

submitted them, then they are iIn our record.

MS. BELL: Okay, great.

CHAIRPERSON MOLDENHAUER: Okay.

MS. BELL: Thank you. Okay. The
last thing then, 1 would -- 1 think we
mentioned this before, Slide 49 of the
PowerPoint presentation shows the proposed
screening that the applicant added 1iIn 1ts
application with regard to 5525, the neighbor
right to the north, and that i1s the 7 foot
wood fence on top of the deck, so there would
be two fences.

There 1s a fence right now on the
sight line that i1s 7 feet high. And so 1t
would be from the deck up at 7 feet.

CHAIRPERSON  MOLDENHAUER: Okay .

Are there any other questions? Does that
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complete your presentation?

MS. BELL: Yes, 1t does.

CHAIRPERSON  MOLDENHAUER: Okay .
Do Board Members have any questions for the
applicant? Seeing none, then --

MR. MILES-McLEAN: I just wanted
to ask, 1 don"t believe I have that. 1 can"t
display that slide, too. Is there any way
that 1 can refer to that slide as -- so you"ll
know which slide I"m referring to later?

CHAIRPERSON MOLDENHAUER: Yes. |
mean, 1T you want, we can ask the applicant to
leave that slide up, so that you can take a
look at 1t or refer to It.

MR. MILES-McLEAN: I can refer --
okay. 1 can refer to 1t. Sorry, what exhibit
did you call 1t?

CHAIRPERSON MOLDENHAUER: And we
also have that slide i1n our presentation in
the package.

MR. MILES-McLEAN: It was number
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what again? [I"m sorry.

MS. BELL: Which slide is i1t? Of
the slide presentation, 1t"s 49.

CHAIRPERSON  MOLDENHAUER: Okay .
So page, yes, 49.

MR. MILES-McLEAN: Thank you.

CHAIRPERSON MOLDENHAUER: In our
Exhibit 34, i1f you would like to note that.

MR. MILES-McLEAN: Okay . Thank
you.

CHAIRPERSON  MOLDENHAUER: Okay .
So then, at this point in time, that concludes
the applicant®s presentation.

MR. KOLKER: May 1 ask a question
of Mr. Bello, because 1 didn"t have a chance
to.

CHAIRPERSON MOLDENHAUER: Mr .
Bello didn"t testify other than to answer a
question 1 asked. He was not called as a
witness.

So at this point in time, we will
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turn to Mr. Kolker. You can present your
case. And what happens 1is individuals 1in
opposition typically get 60 minutes. Since
there 1s two of you, you will split that time.
So you will each get 30 minutes.

And so we"ll put 30 minutes on the
clock and then you will be able to get
started.

MS. BELL: Could 1 just interrupt?

I wanted to ask another preliminary issue.
The dissenting opinion from the ANC, was it
your --

CHAIRPERSON MOLDENHAUER: We don"t
have that.

MS. BELL: Oh, no, 1 understand.
Is 1t more appropriate that we present it or
that the ANC present it with theilr report?

CHAIRPERSON MOLDENHAUER: Wwell, if
you have a copy --

MS. BELL: Yes, we do.

CHAIRPERSON MOLDENHAUER: Do you
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have a copy?

MS. BELL: Yes.

CHAIRPERSON MOLDENHAUER: And you
have copies for all of us?

MS. BELL: Un, no, I -- we can
make. We can go out and make some.

CHAIRPERSON MOLDENHAUER: All
right. Okay. You can go across the hall and
make a copy. I say any individuals just for
anybody 1n the audience, you will hear when 1
finish this case, we need 12 copies and i1f you
don"t have 12 copies of any additional
submissions, you can go across the hall and
make a copy.

But so 1f you can provide those to
us and also we will hear orally from the ANC,
but then, obviously, once you get those
copies, we will have that In our record. |
don"t think we will be making a decision on
this case today.

MS. BELL: Okay . Thank you. |
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appreciate that.

CHAIRPERSON  MOLDENHAUER: Okay .
Thank you. Okay. Mr. Kolker?

MR. KOLKER: 1 just provided --

CHAIRPERSON  MOLDENHAUER: Okay .
Mr. Kolker, you will have to present those to
Mr. Moy. But remember, 1f you are not on the
microphone, you won"t be recorded. Exactly.

MR. KOLKER: I just provided Mr.
Moy with 12 copies of exhibits which are
exhibits we would like to refer to.

MS. BELL: We don"t have copies of
exhibits at all.

MR. KOLKER: Well, 1 don"t have
copies of yours either.

CHAIRPERSON MOLDENHAUER: Do you
have extra copies? 1 think Mr. Moy may have
an extra copy, yes, for the applicant. Okay.

MR. KOLKER: All right. If 1 may,
I would like to provide a little bit of

context here for what you are looking at,
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because while 1 understand the issue you are
looking at 1n the abstract has to do with the
garage or the structure. You have to
understand how this was constructed and what
was here before.

This -- what I have on the screen
right now, and it"s also Exhibit 1 or Exhibit
A 1In our exhibit book, i1s the permit that was
iIssued in December 2009, which allowed the
replacement of the existing rear addition,
which 171l show you momentarily, an existing
deck with concrete terrace with a maximum
height of 3 foot 7 5/8 i1nches. And then to
repoint/repair existing driveway and
repair/repoint existing private sidewalk.

So the scope of the work that was
allowed was what 1 have just shown you.

In April 2010 --

MS. BELL: 1 think 1 would like to
interrupt and 1 apologize. I know that you

have already mentioned this to him, but I just
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want 1t on the record. We really object to
any i1nformation or evidence that he 1is
providing to sort of relitigate whether or not
the ZA properly or DCRA properly 1issued a
permit or whether or not they were 1iIn
compliance with the permit or stop work orders
or any of that information.

We just don"t think that is
relevant for the purposes of analyzing a
special exception application. And actually,
we think 1t"s somewhat prejudicial for him to
sort of go into this lengthy history.

So 1 would Ilike the Board to
consider. I understand you gave him some
latitude, but 1 would Ilike the Board to
consider going forward sort of narrowing this
argument and all these additional facts on the
record. 1 think 1t muddies the waters.

CHAIRPERSON MOLDENHAUER: Mr .
Kolker, 1 did indicate that, obviously, there

Is two issues here. One, we are limiting the
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record, so we are not going to discuss the
ZA"s decision or previously issued permits.

The only thing that 1 will allow
you to discuss iIs not the driveway width, but
iIssues potentially 1f you are talking about
how the deck and the -- 1 guess, i1s part of
the driveway or the storage and because the
width of the deck goes iInto the rear yard,
then that i1s something that can be brought up.

But not i1n relationship to the
concrete driveway.

MR. KOLKER: Okay . well, let me
do 1t that way then. | have put before you a
side-by-side picture and 1f you can actually--
1T you could just turn the lights off for just
a moment, because i1t really helps you to see
them side-by-side, as you can when the lights
are off.

Okay. On the left i1s what we were
looking at before the construction began.

Okay. This goes to the issue of the privacy
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and visual effect of what |has been
constructed. On the right is what we are
looking at now.

I"m going to show you some
additional pictures also that have to do with
the other aspects of this construction. Okay.

There 1s -- life 1s temperamental with a
computer. Okay.

Okay. There i1s a set of pictures
here that are shown iIn the exhibit book that
you have. And 1"m showing them on the screen
right now. This i1s the deck as it existed
before the Merlises did their work on the
property.

What I"m showing you 1is this 1is
the fence that was constructed.

CHAIRPERSON MOLDENHAUER: Mr .
Kolker, you have got to stand down and be on
the microphone or what you can do is we have a

mobile microphone.

MR. KOLKER: 1711 do 1t this way.
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CHAIRPERSON MOLDENHAUER: We have
a microphone that you can actually stand up
and use, just so long as you are on the mike.

MR. KOLKER: Okay . Is this on?
Okay. This i1s the deck. This i1s the deck
that was there before. And as you see, this
Is the fence that was constructed and had been
in place for some time.

39™ Street is directly across the
street from this deck. In other words, 1If you
walked out this -- 1If you were able to walk
through the deck, you would get to our house
over here on 39" Street or to put it another
way, being on 39%" Street, you would see only
this fence. You wouldn®"t see this deck or
even have knowledge of it.

And, 1n fact, living in the house
that we live in now on 39" Street for 32
years, | never even knew there was a deck over
here. So the visual effect of what you see

now compared to what you see then is rather
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striking.

Now, I"m going to show you what
was replaced. Okay . This 1s the rear
addition that the Schneidermans, who owned the
property previously, had as their kitchen and
addition. And 1f you look here, you will
notice that when they step out of the rear
addition, the level that is the floor level,
they step down seven steps or about 30 --
excuse me, Tive steps or about 35 inches, 3
feet down to get to the deck, not up.

Okay . So this 1s what you were
looking at. To the right over here is where
there was a small storage area. By contrast,
this 1s what we are looking at right now. And
as you can see, this 1s a garage here,
although the pitch of the slope of the
driveway is so steep that | probably can®t get
a car to get down to the garage, but that"s
not my concern.

This 1s another view of that same
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structure taken from Mr. Miles-McLean"s
property, so you can see how his property is
right here. The deck 1s here. Let"s think
about what this i1s. This Is a construction of
a new building and a new deck that goes out
over 19 feet into the 20 foot yard, rear yard
setback.

The difference -- the distance
that you can see by my pointer here 1iIs 6
inches between the fence and the end of the
deck. Okay . That 1s what we have now
compared to what we had then.

Mr. Miles-McLean i1s going to speak
to the effect that that has on his use,
privacy and enjoyment, light and air.

I"m going to speak about the
effect that this construction has on our use,
privacy and enjoyment compared to what we had
previously.

Another view of this rather large

deck. This 1s a note from Mr. Bello to the
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Zoning Administrator in January 2011 saying
that they are going to be filing a BZA special
exception in 30 days, meaning February 2011.
By the way, 1t wasn"t filed until August 2011.

But the point  that I have
highlighted here says the kitchen replacement/
renovation when complete will allow access to
the open concrete deck, listen to this,
please, which at 1its highest point 1is,
approximately, 8 to 9 feet to the bottom of
the driveway.

What we are not talking about is a
replacement of a wood deck that was about 4
inches off the ground. What we are talking
about i1s a larger structure that is well over
the 4 feet that was allowed and is an entire
building, a garage In a rear yard for which no
special exception was sought before the
construction was done.

Okay. Now, I"m through with the--

iT 1 could have the lights back on and then
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111 be through with our slideshow.

Here 1i1s the effect that we, as
neighbors, across 39'" Street have. And here
i1Is what we have proposed to do about 1t. The
effect of what 1 just described i1s twofold on
us. There 1s a privacy factor that we didn"t
have to worry about before, because In the old
days, there was no deck that the owners of
that property would have been able to get on
and look out at us.

Okay - IT you Jlook at the
contrast, you will see. There is nothing that
the old neighbors could have done that would
have affected us and there 1s nothing that
they did do. But now, with this deck and the
Merlises using it as a recreational area of
some sort, the effect that i1t will have on
39™ Street on neighbors across the street
will be striking.

We are not asking that this be

demolished. Although, 1 think we could
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because there is no basis for the -- there is
no evidence to support the special exception.

What we are asking for 1i1s a
remediation plan. And 1711 get to that 1in
Jjust a moment.

I want to talk about the effect
that this has on the streetscape. I have
submitted to you with our papers a group of
photographs that show what 39%" Street looks
like from Livingston Street to McKinley
Street. And in that group of photographs, you
will see that there i1sn"t any property along
this three block stretch of 39" Street which
looks anything like this, because there i1s no
property on 39" Street which has a garage
situated i1In the rear yard accompanied by a
driveway that 1i1s part and parcel of the
garage.

Now, this affects the privacy. It
affects the character of the street and 1its

relationship to other buildings on the street.
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And from Mr. Miles-McLean®s standpoint, it
also affects his light and air. I*m not
claiming that 1t has a light and air effect on
us across 39" Street.

What we have proposed and proposed
to the ANC, which the ANC supported, was
actually the Merlis®™ own proposal. They made
a proposal at one point with a landscape
architect to -- and prepared plans and had her
prepare plans to mitigate the driveway effect
and to mitigate the screening effect.

And these are the plans 1In
question. And I can put them iIn before you.
I don"t have 20 copies of i1t, because -- oh,
yes, we did. I"m sorry.

CHAIRPERSON MOLDENHAUER: We have
a copy of that submitted i1n our record.

MR. KOLKER: These are black and
white version. That"s right. I"m sorry.
These are the plans.

CHAIRPERSON MOLDENHAUER: Exhibit
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37.

MR. KOLKER: What we had said was
1T those plans would be documented with
detairl --

MS. BELL: The plan i1s an exhibit
to the ANC, not exhibit -- the applicant
didn"t file them.

CHAIRPERSON MOLDENHAUER: It"s an

exhibit to the supplemental statement in
opposition.

MS. BELL: Right.

CHAIRPERSON MOLDENHAUER: Which 1is
Exhibit 37.

MS. BELL: Yes, they -- I"m sorry,
yes.

CHAIRPERSON  MOLDENHAUER: It"s
their submittal.

MS. BELL: Yes.

MR. KOLKER: Well, there actually
are two different documents. The supplemental

IS a document that is prepared by Mr. Bell and
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he 1s going to talk about i1t in just a minute.

Okay - What we got here was
something that was prepared by Ms. Bauman,
whom the Merlises had retained for this
purpose, but without specific dimensions to
make 1t possible to know exactly what she
wanted to put where and to make it
enforceable.

We asked that i1f that were done
and made a condition of the special exception,
we would withdraw our opposition. But the
Merlises have declined to accept that
approach, even though the ANC suggested it.

Now, the Bauman plans are attached
to Mr. -- are attached to my initial filing as
an exhibit, so that"s part of my initial
filing. Because the Merlises were not willing
to document this plan, | asked Robert Bell, an
architect you are going to hear from In a
moment, to take the conceptual plan that Ms.

Bauman provided and make it Into  an
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architectural plan that you could consider.

And that"s what we propose by way
of remediation. So before we are going to get
to that, 1 think the most appropriate method
iIs 1T 1 can save 10 minutes or so of my time,
so that Mr. Miles-McLean can explain his
position and then we turn to Mr. Bell using up
my 10 minutes then. |If that"s all right?

CHAIRPERSON MOLDENHAUER: Are you
calling Mr. Bell as a witness? No, sorry.

MR. KOLKER: Well, have Mr. Miles-
McLean come in first and then have Mr. Bell,
because he can kind of take both testimonies
and put them together. |If we can use our 60
minutes as a group, okay?

CHAIRPERSON  MOLDENHAUER: Okay .
So right now, we will pause for 16 minutes.
1"11 put down on the record that you have 16
minutes remaining.

MR. KOLKER: Right. Thank you.

CHAIRPERSON MOLDENHAUER: And if
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you could have a new 30 minutes on the clock.

Maybe Mr. Miles-McLean won"t even need the
full 30 minutes. So okay. Mr. Miles-McLean,
you can present your case.

MR.  MILES-McLEAN: All right.
Thank you very much. And 1 appreciate very
much having an opportunity to be here today
and explain, because you asked earlier, Madam
Chairwoman, why are we here today? And 1
think that"s an important question. And there
iIs a lot of things that have taken place.

So I guess in  preparing my
thoughts for this, one thing | was trying to
figure out, so 1T there was sort of a motto or
something for this project and 1t really came
down to ask Tfor forgiveness not for
permission.

All the way along the way, since
they purchased the house in August of 2009, it

was one exception which was a demolition

permit which was actually pulled before the
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house was recorded as being transferred
ownership.

After that, all the building
permits we have been able to find listed for
external work were issued after the work was
begun.

And, frankly, what 1t comes down
to for us i1s 1f they had done what they had
said they were going to do and built what they
were permitted to build, then we wouldn®"t be
here today.

MS. BELL: Again, I --

MR. MILES-McLEAN: And in a report
from the Deputy Chief Building Official --

CHAIRPERSON MOLDENHAUER: Is there
an objection?

MS. BELL: Yes. Again, 1 would
like to object. We are really sort of getting
off the beaten path.

CHAIRPERSON MOLDENHAUER: So 1

mean, Mr. Miles-McLean, 1 understand where you
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are going, but 1f you can just -- we know
that, obviously, there were some history here.
IT you can focus on -- 1 do think that it"s
more relevant and I"m interested to hear, |
think there has been some lead up to the issue
of privacy, use and enjoyment iIn regards to --
and one of the things we typically talk about,
the proposed deck.
Here instead of asking for
diagrams and pictures, we actually have a
physical example of what we are talking about.
So 1f you can talk about the privacy and the
use and enjoyment as i1t affects your property,
that, 1 think, 1s what i1s very relevant and
what 1*m looking forward to hearing as well.
MR. MILES-McLEAN: Okay. I1°11 try
to frame i1t that way. One of the things --
and the reason |1 asked about that exhibit
earlier was 1 think that that presupposes that
-—- the applicant®s information submitted in

the way of plans and intentions of what they
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were going to build and then what, in fact,
they have built are, iIn Tfact, accurate
representations of the real-world.

And that one exhibit that 1 asked
about, Exhibit 34, Slide No. 49, is one thing
we have also heard, but I haven®"t been able to
get from DCRA that there was a Notice of
Revocation for the permits. And those
enumerated places where the plans did not
reflect -- they were internally inconsistent
and did not reflect what was -- what had been
built already to that point.

MS. BELL: Again, 1 would like

MR. MILES-McLEAN: So there are a
number of issues where --

MS. BELL: -- object. He --

MR. MILES-McLEAN: -- 1f the facts
-— 1f the plans --

MS. BELL: -- already --

CHAIRPERSON MOLDENHAUER:
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Actually, no. I think that you are bringing
up kind of an issue that i1s not completely
relevant, but 11t does bring up a quick
question iIn regards to the plans.

We have copies of the plans, which
are our Exhibit 10.

MS. BELL: Yes.

CHAIRPERSON  MOLDENHAUER: Okay .
So let me just ask you this. Do you have --
have you seen Exhibit No. 107?

MR. MILES-McLEAN: We provided all
of our documents to them. They never provided
us with their filings.

CHAIRPERSON MOLDENHAUER: You --
iIit"s not their obligation to provide you
copies. But you, as a party, have the right
to come into the Office of Zoning and get full
disclosure, fTull copies of all of the filings
1T you had wanted to.

Mr. Moy, do we have a copy of this

Exhibit 10 to provide?
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MS. BELL: And also point of
record, we did provide them with a copy of the
plans.

CHAIRPERSON MOLDENHAUER: Okay.

MS. BELL: This has been a two-
year process.

CHAIRPERSON MOLDENHAUER: My
question then, Mr. Miles-McLean, i1s because |1
think one of the issues that you had was the
elevation diagram, which was 1In the PowerPoint
presentation.

MR. MILES-McLEAN: Right.

CHAIRPERSON MOLDENHAUER: Are you
stating that what 1s provided even iIn this
diagram 1s not what Is proposed? Because that
might be an issue for us.

MR. MILES-McLEAN: It"s not
accurate representation --

CHAIRPERSON MOLDENHAUER: Okay.

MR. MILES-McLEAN: -- of the grade

level.
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CHAIRPERSON MOLDENHAUER: Because
that®"s a question in regards to one of the
things we have to approve, is we have to
approve the plans and any relief would be
subject to the plans provided. So | think
that"s just an issue.

We will get you a copy of Exhibit
10. And if you want to talk about that, that
may be relevant In regards to the fact that we
have to have accurate plans.

MS. BELL: Again, 1 would say that
we would object to that, because DCRA believed
they had accurate plans. I mean, this i1s a
case where the permits were issued. Two
permits were issued.

CHAIRPERSON  MOLDENHAUER: well,
no, that doesn"t matter. Right now, you are
before us for zoning relief on the rear yard.

IT the rear yard --
MS. BELL: But the Zoning

Administrator®s referral letter focuses on
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whether or not the deck i1s a nonconforming
structure within the meaning of 223. It does
-- his --

CHAIRPERSON MOLDENHAUER: No. You
are seeking 223 relief for the rear yard.

MS. BELL: That"s correct.

CHAIRPERSON MOLDENHAUER: Per
plans.

MS. BELL: That"s correct.

CHAIRPERSON MOLDENHAUER: It has
nothing to do with the ZA"s letter. It has to
do with 223 relief. And whenever we have 223
relief, we have plans provided and they will
show us this is the property yard. This is
where the deck 1s being burlt. And 1f the
deck -- 1f they are claiming that the deck is
not built where the plans are showing the deck
Is being built, then that"s even a problem for
us granting approval for 223, because we need
to make sure that any potential approval is

then plans are built In conformity with that,
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so we then have to make sure that we have the
correct plans.

MS. BELL: I understand what you
are saying. We submit a plan and the plans --
we built pursuant to the plans and the plans
were approved by DCRA.

The Zoning Administrator after
iIssuing the two permits and as a result of the
complaints from Mr. Miles-McLean ultimately
decided that we needed to seek this relief.

CHAIRPERSON MOLDENHAUER: Okay.

MS. BELL: So the point I"m trying
to make 1s what Mr. Miles-McLean and what Mr.
Kolker continue to do is sort of step in the
place of DCRA and step In the place of the
Zoning Administrator. Their position
throughout this entire process has been that
they can litigate on behalf of the Government
with the authority of the Government.

CHAIRPERSON MOLDENHAUER: well, 1|
don"t --
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MS. BELL: And so that"s what we
are --

CHAIRPERSON MOLDENHAUER: -- know
1T 1 agree with you, because we have plenty of
cases where there is not this more unique of a
circumstance where there is no building that
has been built yet and i1t"s just plans. And
we have people that are in opposition that say
their plans aren"t accurate or their plans
aren*t properly showing the elevation of the
property line or they are this or that.

And that"s what I"m hearing Mr.
Miles-McLean stating right now. And that"s
the evidence that | am going to permit iInto
the record. IT he has any specific comments
regarding the rear vyard, Mr. Miles-McLean,
only about the rear yard, because that"s the
Issue that we are talking about.

And so 1f you have a statement
saying that, you know, where they are showing

the rear yard and where they are showing the
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construction of this deck 1i1s not 1in
conformance or i1s not accurate iIn regards to
the as-built, that"s something that 1 will
admit or allow into the record.

So that"s my decision in regards
to your objection.

MS. BELL: Yes.

CHAIRPERSON MOLDENHAUER: We are
moving forward. And I"m going to permit this
testimony.

MS. BELL: Well, can 1 provide
something In response to this testimony?

CHAIRPERSON MOLDENHAUER: You have
your opportunity for rebuttal at the end.

MS. BELL: Or cross-examination?

CHAIRPERSON MOLDENHAUER: Oor
cross-examination. So, Mr. Miles-McLean, back
to you.

MR. MILES-McLEAN: Right. And 1
guess 1 would jJust say, because this 1is

further on the conversation of what she and
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Mr. Bello asserted, that all other issues have
been resolved. But we have no -- we have
never been told all those issues were —-

CHAIRPERSON MOLDENHAUER: But
that"s --

MR. MILES-McLEAN: -- resolved.

CHAIRPERSON MOLDENHAUER: All the
other 1issues are resolved 1In regards iIn my
eyes. That"s the most 1mportant thing. In
regards to the Board, you know, right now we
are only looking at the rear yard.

MR. MILES-McLEAN: Fine. So In -—-
I still have a little bit more | wanted to

say, but turning to this -- the plans, this is

labeled Elevation 3. It's a view from, 1
guess, the east. It appears as though the
grade, i1t"s hard to -- the number down In the

corner it says Elevation 3 under the drawing
and then it says A-2.3.
It shows steps up of the grade

along the -- as you proceed north along the
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property towards our property line, that the
grade level rises up, In fact, to the bottom
of that new concrete deck that is on top of
their new building. The dirt does no such
thing.

And, 1n fact, they have backfilled
some to change the grade after the built 1it,
but here i1t"s exaggerated even more soO. It
appears that that new building Is at-grade in
this drawing when, i1n fact, right across the
fence where they draw the fence, the drawing
here i1ndicates that the grade continues that
way onto the adjoining property.

The grade drops 4 feet on the
adjoining property from where that fence line
Is. Just bear with me. I noticed in —- 1
guess I will mention i1t now, because 1 have
already -- 1"m talking about 1t. The Office
of Planning report says they are seeking
relief of .91 feet, but, in fact, the deck is

not square.
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You know, there 1i1s -- 1In the
survey they provided, 1t shows that 1t comes
within .6 on the other corner. In fact, this
Is something 1 brought to the applicant®s
attention at the time It was being
constructed, because the general contractor
was literally eyeballing the property line
which they had marked with marks on the top of
the fence separating our properties. Then
they disrupted the fence with their excavating
underneath the posts that caused i1t to almost
collapse into the hole.

And 1 said 1 don®"t think you can
realistically and reliably determine where the
property line is by using -- by eyeballing i1t.

And 1t"s not a square deck, according to
their own survey.

This also shows that they buillt
retaining walls and paved out into public
space and beyond the property -- the building

restriction line. And | have -- in my filing,
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I include this wunder the Department of
Transportation, they have been iInstructed to
restore the public space back to i1ts original
configuration, because 1t was In violation of
the public space permit they pulled.

CHAIRPERSON MOLDENHAUER: The
public space issue, unfortunately, iIs not part
of our jurisdiction.

MR.  MILES-McLEAN: And iIn the
drawing that 1 asked about, and I"m sorry |1
didn*"t realize this was going to be the same
thing | said, 1 didn"t have 1It. I did have
this filing from last August. I thought it
was something new that had been Tiled
recently. 1 apologize for that
misunderstanding.

I"m trying to find the one. Oh,
yes, here. This i1s Elevation 1, A-2.1, which
I think should be your slide -- Exhibit 34.
Would that be right?

CHAIRPERSON MOLDENHAUER: Yes, we
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have that.

MR. MILES-McLEAN: Okay .
Similarly, 1f you look at the -- where they
show theilr garage ending at the property line,
which 1 add here that i1t is virtually on the
property line, which would essentially prevent
them from putting a privacy fence on their
property, but again the grade level across the
front of the side of the -- this i1s looking
east, so this is the west side of their house.

And the elevation of the dirt of
their side yard should continue at level,
basically, all the way across iInto what 1is
here represented as our property to the --
this 1s on the left hand side of this picture
and 1t looks like i1t i1s about 3 feet higher
than 1t 1s, In fact.

This i1s called Elevation 1, A-2.1.
And 1t represents --

CHAIRPERSON  MOLDENHAUER: It"s

also the Board®"s Exhibit 10 and we have 1t as

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.co
m




10

11

12

13

14

15

16

17

18

19

20

21

290

A-2.1.

MR. MILES-McLEAN: It represents
that the grade level i1s almost to the top of
the new building they built. I mean, there
seem to be some dispute also what the grade
IS, because there was the undisturbed grade
above which this new building rises more than
4 feet.

But g the process without
permits, they regraded the back and now, as I
understand 1t from DCRA and/or the Zoning
Administrator, because frankly 1 find 1t
difficult to figure out who i1s making what,
taking what position, but the grade now needs
to be measured from the bottom of the new
building, because iIit's a free-standing
structure against the back of their house with
a rooftop deck on 1t.

I guess what I wanted to say was

about the same time, we started on a project

with similar scope at our house and we were
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converting our basement iInto a one-bedroom
apartment for our disabled adult son and so
that we can age in place with him there.

In contrast to their approach, we
tried to fTollow all the rules. We had a
design build firm. We spent a lot of time and
effort trying to make sure we had all the
things put in In advance.

I didn"t see any of that going on
here. And i1t wasn®"t until we recently got a
FOIA response 1 could see the fTirst dated
plans that we got from DCRA, which they said
was an exhaustive search, were dated August of
2010, which 1s a year after this project
started and after four stop work orders that
had already been i1ssued.

MS. BELL: Again --

MR. MILES-McLEAN: So right now,
let me turn to that. The new deck. So what
resulted 1s a new building In what Is supposed

to be open space, according to most parties.
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That new deck looms over our property. It
seems clear you build a walk-out deck from
your kitchen, you intend to entertain there.

They mounted flood lights high up
on the second floor of their house that point
down to the ground. They i1lluminate the
driveway and their deck, but they also
illuminate our yard. They mounted speakers on
the side of the kitchen bump-out. So within
about --

MS. BELL: Again, I --

MR. MILES-McLEAN: -- 11 feet of
our property.

CHAIRPERSON MOLDENHAUER: I"m
sorry. Do you object?

MS. BELL: Yes, 1 object, because
as | said before about this sort of the scope
of this testimony, now, we are talking about
flood lights and --

CHAIRPERSON MOLDENHAUER:

Actually, that"s completely relevant.
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MS. BELL: Again --

CHAIRPERSON MOLDENHAUER: This 1s
the Tirst part of testimony that 1 actually
think 1s completely on-point --

MS. BELL: Well --

CHAIRPERSON MOLDENHAUER: -- the
223. 1 mean, a lot of the other testimony was
not as relevant. The last like three
statements he has made, 1 think are probably
the most poignant statements iIn regards to the
223 standard.

MS. BELL: Okay . IT 1 could be
heard on this? I would like to be able to
submit some evidence, because these are
temporary things that --

CHAIRPERSON  MOLDENHAUER: Okay .
Well, but --

MS.  BELL: -- they are not
permanent structures. Okay.

CHAIRPERSON MOLDENHAUER: But 1

can"t tell that, because, one, you don"t have
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that i1n your plans. Two, he 1s testifying
that they are here. And so, I mean, we don"t
have --

MS. BELL: We don"t have to find
out the speakers --

CHAIRPERSON MOLDENHAUER: The
speakers, | mean, this Is —-

MS. BELL: -- and the bright
lights --

CHAIRPERSON MOLDENHAUER: This 1s
one of the challenges that your client has.
This i1s existing. So we have some conditions
that are, obviously, here. And 1f they are
not permanent, then that"s something that you
will have to address iIn rebuttal. Because
right now, they are there. He sees them. He
Is testifying to what he has seen. And I will
definitely allow 1t. Please, continue.

MR. MILES-McLEAN: Thank you. The
speakers were mounted on the outside of the

nearest wall of the kitchen addition adjacent

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.co
m




10

11

12

13

14

15

16

17

18

19

20

21

295

to our property directed at our property.
When all these 1ssues cropped up, they were
removed, but the last time 1 looked the wires
were still hanging out of the wall. They had
not been closed and sealed and plastered up,
so | think 1t"s reasonable to assume that once
this is resolved, the speakers will reappear
again directed at our house.

So we clearly feel like our
privacy and enjoyment of our property i1s being
impacted. This deck has been built on top of
a new building. It looms over our property.
The fence separating our properties 1s
standard stockade. It s not 7 fTeet high.
It"s standard 8 x 6 panels you go buy at Home
Depot and put up. And 1 have done some of
that in my own yard, other parts of the yard.

I didn"t do that particular section.

But because the new building rises

more than 4 feet out of the ground, 1t"s less

than 2 feet from the top of the fence. When
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the previous owners walked out and walked down
the six steps to their wooden deck that was
grade level, we saw them sort of from the
shoulders up.

Now, we see people from basically
the shin up. They are very much sort of
looming over our yard and in our space. And
it -—- and then so that affects our privacy and
enjoyment of our property and it"s negatively
Impacted.

And 1f the applicant were allowed
to complete their plans as they have submitted
to you and said today those are, in Tact,
their plans, their plan is to put a solid 7
foot fence on top of an already In excess of 4
foot high masonry wall.

So out of our living, dining and
kitchen windows, we would be taking a prison
yard view of a 12 foot high blank wall, which
then gets to the light and air issue. We are

not going to have the same sight lines we had.
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We -- what was before and we came back from
vacation in August of 2009 and found all the
trees cut down, all the shrubbery cut down and
out 100 year-old Japanese maple tree severely
damaged.

And now, they are going to put up
a big blank wall between us. So we used to
have the vegetative sight line through and now
we get a 12 foot wall.

So although we wish this thing had
never been built and we would really like it
to go away, in some hope of trying to salvage
some kind of neighborliness, believe 1t or
not, we have been trying for months to come up
with a solution that would mitigate those
Impacts to some degree. And we were very
encouraged when they hired Ms. Bauman, the
landscape architect, and we, as a group,
expressed iInterest iIn that concept, but i1t was
a concept.

The drawings that we submitted in
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our filings, those are concept drawings. You
can"t build to those. And so we asked for
more detailed iInformation and we have been
sort of at loggerheads ever since trying to
find out exactly what would be built and
where.

And, frankly, the Bauman drawings
don"t include anything in terms of mitigation
from our perspective. They are only
perspective from 39%" Street. And we wanted
to assure which 1s why we added some
additional 1i1nformation as we went back and
forth of some sort of screening, maybe some
planter boxes on the edge of their deck that
would be permanent masonry boxes would have
the effect both lovely and step back a couple
of feet as well as providing medium for
planting something and a lattice-type work
instead of a solid fence that could be
perennial-type vines, whether evergreen or

not, and would allow a screening that would --
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that we and they would still have some light
and air, but also have some privacy. And
that"s what we had hoped to accomplish.

So 1 think Peter was hoping that
Robert Bell would --

CHAIRPERSON MOLDENHAUER: All
right. But --

MR. MILES-McLEAN: -—- speak a
little bit.

CHAIRPERSON MOLDENHAUER: --
before that, | just want to see 1i1f Board
Members have any questions for Mr. Miles-
McLean. I jJust want to have a little
clarification.

You i1n Kkind of the last fTive
minutes were probably, 1 think, the most
relevant for me In regards to the 223. You
made a comment about your living room, dining
room and kitchen windows.

So those you currently have how

many windows that are looking onto this rear
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yard?

MR. MILES-McLEAN: Six, | guess.
IT I"m counting right. Two i1n the living
room, two In the dining room, a glass kitchen
door and then a bank of three kitchen windows.

CHAIRPERSON MOLDENHAUER: So about
six windows. And in all of those six windows,
I mean, a lot of times --

MR. MILES-McLEAN: I mean, the
kitchen windows --

CHAIRPERSON MOLDENHAUER: --
individuals will --

MR. MILES-McLEAN: -— wouldn™"t be
as affected by the 12 foot wall.

CHAIRPERSON MOLDENHAUER: Okay.

MR. MILES-McLEAN: The dining and
living room windows, which are actually
considerably closer, our house steps back.

CHAIRPERSON  MOLDENHAUER: Okay .
So those specifically face the rear yard?

MR. MILES-McLEAN: Yes. They are
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south facing.

CHAIRPERSON MOLDENHAUER: Okay.

MR. MILES-McLEAN: For us --

CHAIRPERSON MOLDENHAUER:
Previously --

MR. MILES-McLEAN: -- south facing
side yard and 1t is their rear yard.

CHAIRPERSON MOLDENHAUER: So
previously, you saw, obviously, a lower wooden
fence?

MR. MILES-McLEAN: Right. There
was a 6 foot fence and we could not see the
deck, because it was at grade-level,
essentially.

CHAIRPERSON MOLDENHAUER: And 1In
regards to your line of sight, at what level
was that prior fence?

MR. MILES-McLEAN: Oh, well, it
hasn®"t changed.

CHAIRPERSON MOLDENHAUER: Was it

lower than your line of sight or was it, you
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know, at your line of sight when you look out
your window?

MR. MILES-McLEAN: 1 guess, 1t"s--

CHAIRPERSON MOLDENHAUER: Yes, but
how many feet above-grade when you look out
your window was that fence?

MR. MILES-McLEAN: 6 feet.

CHAIRPERSON MOLDENHAUER: Okay.

MR. MILES-McLEAN: Because 1t was
a 6 foot high fence.

CHAIRPERSON  MOLDENHAUER: Okay .
And now i1t 1s going to be how high?

MR. MILES-McLEAN: Approximately,
12 feet, according to their plans.

CHAIRPERSON MOLDENHAUER: Okay.

MR. MILES-McLEAN: IT they built
them out.

CHAIRPERSON MOLDENHAUER: And how
close, approximately, I don"t know i1f you have
this information, between where your window

and where you look out to where this fence or
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the deck would end?

MR. MILES-McLEAN: Obviously, when
I saw Robert with a tape measure there 1 said,
you know, 1 never measured. 1°m guessing It"s
probably about maybe 18 feet, 20 feet at most.

CHAIRPERSON MOLDENHAUER: Okay.-

MR. MILES-McLEAN: The property
line. I"m -- honestly, 1°ve never measured
it.

CHAIRPERSON  MOLDENHAUER: Okay .

Like between you and me or further, level?

MR. MILES-McLEAN: Maybe to the
window.

CHAIRPERSON MOLDENHAUER: Okay.

MR. MILES-McLEAN: Right?  Would
you --

MS. MILES-McLEAN: Yes.

MR. MILES-McLEAN: Yes. This 1s my
wife, Robin.

CHAIRPERSON MOLDENHAUER: So from

inside his house --
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MR.  MILES-McLEAN: Inside the
house, 1f 1"m standing In my dining room --

CHAIRPERSON MOLDENHAUER: -
looking at the window looking towards --

MR. MILES-McLEAN: IT I press my
face against the glass, 1t"s probably about
where the shades are behind you.

CHAIRPERSON MOLDENHAUER: Okay.

MS. MILES-McLEAN: That"s where
the wooden fence is.

MR. MILES-McLEAN: That"s where
the wooden -- the 6 foot wooden fence Is now.

CHAIRPERSON MOLDENHAUER: Okay.

MR. MILES-McLEAN: But then 1t
would be where the 12 foot combination
masonry/wooden fence would be that has been
proposed.

CHAIRPERSON MOLDENHAUER: Okay.

COMMISSIONER COHEN: What 1s --

CHAIRPERSON MOLDENHAUER: Are you
on the mike?
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COMMISSIONER  COHEN: What IS
between then the wooden fence and your
property line? What is between?

MR. MILES-McLEAN: It"s virtually
on the property line.

COMMISSIONER COHEN: Okay.

MR. MILES-McLEAN: Part of that
fence 1s -- a little bit Is on our side, a
little bit 1s on the line and then it took
sort of a curve and a little bit 1s on their
side. So i1t wasn"t -- when the surveyors --
some of, 1 think, the documents that have been
filed, you will see the surveyors saw that it
didn"t exactly fTollow the property line on
either side.

But because the -- sorry, i1f 1
might add? At one point, the applicant
promised me that there would be a new fence
installed on their side of the property, but
because they have built this new building

within, according to what they filed, .6 feet
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of the property line, I"m not sure there is
room to install once you have a post and then,
you know, the -- remember there 1s various
elements of a fence. |1 don"t know what they
are called, but i1t has a certain bend to
mention that adds up.

And 1 don"t know that there 1is
room between the new building and the property
line to 1install a privacy fence on their
property.

CHAIRPERSON MOLDENHAUER: Okay. |
think those are all the questions from Board
Members. 1Is there any cross-examination?

MS. BELL: Yes, there 1is. Mr.
Stuart McMillan, you noted the survey and the
fact that it i1s i1nconsistent with the building
plans. Are you referring to the survey that
was iIssued by the District of Columbia?

MR. MILES-McLEAN: I asked the
District of Columbia i1f they did a survey and

they told me they did not.
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MS. BELL: The survey that you are
identifying as an exhibit, sir. My question
IS IS that, indeed, the survey that was issued
by the District of Columbia?

MR. MILES-McLEAN: 1 have a survey

that was -- you included as part of your

MS. BELL: Okay.

MR. MILES-McLEAN: And, please,
use my name correctly. After two years, |
think you would know it.

CHAIRPERSON  MOLDENHAUER: Let"s
maintain a level of decorum. 1 think --

MS. BELL: 1"m sorry?

CHAIRPERSON MOLDENHAUER: Please,
continue.

MR. MILES-McLEAN: I think i1t"s a
strategic move and I don"t appreciate it. 1I™m
sorry.

MS. BELL: I"m sorry, did 1 miss

something?
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CHAIRPERSON MOLDENHAUER: Stuart
Miles-McMillan.
MR. MILES-McLEAN: MclLean.

CHAIRPERSON MOLDENHAUER: McLean,

sorry. And I"m messing i1t up, that"s what
happens.

MR. MILES-McLEAN: So I*m
referring to -- gosh what page i1s i1t?

MS. BELL: Okay. [I"m sorry.

MR. MILES-McLEAN: This IS
attached to your letter to the BZA dated
August 29, 2011.

MS. BELL: Okay . I"m sorry. |
think we are a little off track. 1 think my
point was the survey that we provided i1s the
survey that was submitted by the District of
Columbia and certified by the District
Surveyor. So | think that we can offer that
as evidence of the true dimensions and

proportions of the plot and the property.

MR. MILES-McLEAN: I was told by
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the Office of Zoning Administrator that i1t is
not typical for the District to do its own
surveys, that i1t always has surveys performed
by another party. And there was, In fact,
another survey submitted dated 5/10/10 that 1
got through our FOIA request and i1t was dated
by the DCRA 6/25/10. And this one, again,
misrepresents what 1is actually, In fact, at
the property.

MS. BELL: I think my point, sir,
was whether or not you were referring to the
certified land surveyors plot. And I think
your answer was yes.

Okay . IT my other -- my next
question to you, sir, has to do with the
elevation plans and the old addition. Isn"t
it true that the replacement deck, the
original deck, extended exactly to the
property site line from the house?

MR. MILES-McLEAN: It extended to

the fence.
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MS. BELL: From the house to the
property site line. That"s correct?

MR. MILES-McLEAN: That"s correct,
to the fence.

MS. BELL: All right. And the new
deck i1s actually smaller, not larger --

MR. MILES-McLEAN: Well --

MS. BELL: -- than the original
deck. Isn"t that correct?

MR. MILES-McLEAN: -- 1 have heard
that repeated many times, but dimensions are
coming in threes: Height, width and length or
depth, depending on how you want to
characterize it. That building iIs
substantially bigger. The footprint of the
deck proper is, In fact, a little bit smaller.

But the overall massing of that
structure and how it Imposes on our property
and the across the street property 1Iis
considerably larger --

MS. BELL: 1 think you --
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MR. MILES-McCLEAN: -- than 1t has
ever been.

MS. BELL: 1 think you answered my
question that 1t is i1ndeed the fTootprint is
indeed smaller than the original deck. And
that you also answered my question that the
original deck extended exactly to the property
line. Is that correct?

MR. MILES-McLEAN: It extended to
the fence.

MS. BELL: Right. That"s right.

MR. MILES-McLEAN: I don"t know
where the fence was.

MS. BELL: And the replacement
deck 1s about a foot off of the property line.

Is that correct?

CHAIRPERSON MOLDENHAUER: I think
these facts are clear to us.

MS. BELL: Okay.

CHAIRPERSON MOLDENHAUER: And |

think that your questions have been answered
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now.

MS. BELL: All right. And the
wooden deck that appears on the property line
right now, how tall is that, sir?

MR. MILES-McLEAN: Excuse me?

MS. BELL: The wooden fence that
exists on the property line, how tall is that?
MR. MILES-McLEAN: The --

MS. BELL: Isn"t that, indeed, 7
feet?

MR. MILES-McLEAN: Not as far as |1
know .

MS. BELL: Okay. And over --

MR. MILES-McLEAN: But | -
frankly, 1 did not go out with a tape measure
and measure i1t and take a picture of the tape.

I have done some fencing. | bought materials
at Home Depot and those standard stockade
sections they refer to them as 6 feet x 8
feet.

Now, §f they found some special
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ones that were 7 feet tall, rather than the
standard 8, well, maybe they work, because 1
didn®t put that fence in.

MS. BELL: So sitting here today,
you don"t know if i1t"s 6 feet or 7 feet. |Is
that what you are saying?

MR. MILES-McLEAN: 1 believe 1t is
6 feet, that"s what I1"m saying.

MS. BELL: Okay . Is there a
Magnolia tree as well as some other shrubbery
that obscures your view a little bit from your
property into the Merlis® property?

MR. MILES-McLEAN: Yes.

MS. BELL: [Is that correct?

MR. MILES-McLEAN: On our property
there 1s a --

MS. BELL: Okay.

MR. MILES-McLEAN: -- tree.

MS. BELL: Okay. And is there any
other vegetation that obscures your line of
sight?
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MR. MILES-McLEAN: Yes, things
that 1 have planted.

MS. BELL: Okay. But they are--

MR. MILES-McLEAN: As this has
gone on, | have seen fit to add additional
screening because of 1t"s looming effect and
the obvious Impact i1t was going to have on me
when 1t got completed.

MS. BELL: Okay . But there 1is
some vegetation. Is that correct, sir?

MR. MILES-McLEAN: Yes.

MS. BELL: AIll right.

MR. MILES-McLEAN: At my expense.

MS. BELL: And the proposed plan
that the applicant has suggested i1s to add
another deck -- excuse me, another fence from
the deck up, which i1s 7 feet, which would be,
approximately, about 4 feet above the current
7 foot deck. Is that correct?

MR. MILES-McLEAN: No.

MS. BELL: AIll right.
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MR. MILES-McLEAN: There would be
a solid virtually 12 foot high wall outside is
what you have proposed in your applicant®s
plan.

MS. BELL: No, actually --

MR. MILES-McLEAN: It"s more than
4 feet high masonry, which i1s the portion of
the wall of the new building, which protrudes
above the undisturbed grade and on top of that
your applicant is proposing to put another 7
foot fence on top of that.

MS. BELL: Actually, sir, the 7
foot deck that exists there covers some of the
masonry of the new deck.

MR.  MILES-McLEAN: The 7 foot
deck? 1°"m not sure -—-

MS. BELL: 1 said the 7 foot fence
that i1s already there covers part of the deck.

Is that not correct?
MR. MILES-McLEAN: Oh, i1t -- yes,

the deck i1s about a foot and a half below
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that.

MS. BELL: Actually, 1 think we
can show some photos to make that clear.

MR. MILES-McLEAN: Please do.

MS.  BELL: Okay . My other
question iIs you are objecting to the bright
concrete?

MR. MILES-McLEAN: Yes.

MS. BELL: Is that your other
objection? So the nature of your objections
are --

MR. MILES-McLEAN: Although I have
not brought i1t up today.

MS. BELL: Okay . The nature of
your objections are that your line of sight
would be obscured because they are going to
put up a wooden fence, which you object to,
and that you think the concrete is too bright.

Is that a summary of your objection?
MR. MILES-McLEAN: No, it"s not.

MS. BELL: Okay . What 1s a
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summary In a succinct way with regard to the
223 standard? What about this particular
deck --

MR. MILES-McLEAN: 111 try to be
polite.

MS. BELL: - substantially
impacts your home as to --

MR. MILES-McLEAN: Now there 1s a
building that rises within less than 2 feet of
the top of the fence where there used to be a
grade-level wooden deck. That has a looming
effect on our property. Lights have been
mounted that direct on our property. Speakers
were mounted and taken down, which look like
they are going to go back up.

Rather than people coming out on
the other side of our property walking down
five or six stairs, they now walk straight out
and look into our property.

MS. BELL: Are lights currently

mounted on that deck right now, sir?
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MR. MILES-McLEAN: I didn"t say on
the deck. I said they were mounted on the
second floor of their house.

MS. BELL: Are they mounted right
now on the second floor --

MR. MILES-McLEAN: Yes, they are
mounted right now.

MS. BELL: Okay. There are lights
mounted right now on the second floor of the
house?

MR. MILES-McLEAN: Yes.

MS. BELL: Okay . Are there
speakers mounted? Is this your testimony that
there 1s speakers currently mounted?

CHAIRPERSON MOLDENHAUER: I think
we have already heard this testimony. The
speakers were there. They were taken off.
Wires still exist. We have a lot of hearings
today and I"m trying to make sure that
everyone has an opportunity, but at the same

time, we need efficiency.
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And 1f you would like to ask any
other questions --

MS. BELL: Yes, I would.

CHAIRPERSON MOLDENHAUER: -—- af
there 1s questions that we already know the
answers to, I would ask that you, you know,
just ask questions --

MS. BELL: I would.

CHAIRPERSON  MOLDENHAUER: Thank
you.

MS. BELL: Your opposition
indicates that you do not oppose the special
exception application with the exception of
landscaping. |Is that correct?

MR. MILES-McLEAN: We oppose the
special exception unless i1t iIs conditioned on
an enforceable mitigation plan which would
involve a combination of structural elements
and vegetative elements.

MS. BELL: And those elements

include the Ilast plan that you submitted,
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which requires my client to buy trees and
shrubbery on your property as well as their
property. Is that correct?

MR.  MILES-McLEAN: That was a
proposal --

MS. BELL: Okay.

MR. MILES-McLEAN: -- that we had
offered and we have never receilved a response
from you or your applicant or your client,
excuse me.

MS. BELL: AIll right.

CHAIRPERSON MOLDENHAUER: Any
final questions?

MS. BELL: No.

CHAIRPERSON  MOLDENHAUER: And,
Board Members, have no other questions? |
think now, at this point, there i1s 17 minutes
left on the clock. There were 16 minutes
before. Mr. Bell is a witness, | believe, for
a combined both parties, so hopefully we will

be able to provide Mr. Bell"s testimony.
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MR.  BELL: 111 try and be
expeditious.

CHAIRPERSON MOLDENHAUER: Okay.

MS. BELL: And jJust so that I1™m
clear, Mr. Bell 1i1s providing the landscape
plan that they submitted on Friday?

CHAIRPERSON MOLDENHAUER: Mr. Bell
IS a witness. He 1Is a witness iIn their
opposition. I don"t know what he is going to
testify to. He i1s going to present whatever
testimony they ask on direct iIn regards to
opposition. I"m not limiting It just to the
landscape plan.

It may be that"s all he 1s going
to present, but, at this point In time, he is
an architect that i1s going to be discussing
their opposition.

MR. BELL: Okay. [I"m here to give
my professional review of why the special
exception does not meet any of the standards

that 1t i1s required to meet. 1 think of the--
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every standard they fail to meet.

Let"s just Ilook at the general
situation of where they are. This 1Is a survey
provided by them to us. Many times we
requested they provide us plans and drawings,
so that we could actually use those in the
CADD drawing to deal with the details of Iit,
but we were not -- this i1s as far as we got,
which were these elevations.

Now, when we Qlook at these
elevations, 1 think we have to -- 1 want to
cover each of the issues. | think the Tirst
iIssue we have to look at 1i1s that we are
actually talking about a garage.

MS. BELL: I"m sorry. I have to
raise an objection. The opposition indicates
that they support the application with the
addition of a landscape plan. And so now we
have an architect --

CHAIRPERSON MOLDENHAUER: They --

no, that"s not correct. They both have said
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they oppose the 223. And they are -- they
have the right to oppose. They are 1In
opposition to the case and they have presented
multiple issues and they have iIndicated that,
obviously, there 1s -- your party has not been
willing to say we are willing to do the
landscape plan, so, In my view, they are 1in
full opposition.

MS. BELL: Well, 1 guess I"m a
little confused, because their written
documents to the Board said they were
supporting the application, but for --

CHAIRPERSON  MOLDENHAUER: Their
party status request --

MS. BELL: -- the landscape plan.

CHAIRPERSON MOLDENHAUER: --
specifically says In opposition.

MS. BELL: And now they offer an
architect who opposes the application In 1its
entirety.

CHAIRPERSON MOLDENHAUER: I see no
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Issue with this. Theilr party status request
form, which I"m trying to find at the moment,
fully stated that they are iIn fTull opposition
of the case. But | mean, but they can -- 1
mean, that was, you know, you are talking
about the statement 1in opposition Tfiled 1in
Exhibit 32, but that was just saying that they
would be willing to maybe withdraw 1t 1f you
consented to a landscape plan.

I haven®t heard your party or you,
as the applicant, saying we are willing to do
this. Here 1s the plans. Go ahead. Have
them withdraw their opposition. IT you had
said that, that would be a different story.

Right now, they are i1n full
opposition, unless you tell me that you are
willing to do landscaping and then that might
be a different story.

MS. BELL: Wwell --

CHAIRPERSON MOLDENHAUER: Maybe,

maybe not.
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MS. BELL: -- two things. | think
I would like to -- 1 appreciate the Board"s
position. Two things | would like to read,

"The Miles-McLean neighbors oppose the
granting of the special exception requested by
the Merlises, unless such granting 1iIs made
contingent upon™ --

CHAIRPERSON MOLDENHAUER: Yes, I--

MS. BELL: -- '"the modifications."
And the reason why 1"m raising this 1is
because 1 never received any information about
this witness or what he was going to testify
to.

CHAIRPERSON MOLDENHAUER: We have
a party status request that says they are 1in
opposition. And those are supplemental
documentations, they are fTully In opposition.
There i1s nothing In the party status request
that says that they are i1n partial opposition.

And so --

MS. BELL: Well, I1°m sorry, I™m
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reading from their January 17" submission.

CHAIRPERSON MOLDENHAUER: I read
i1t as well.

MS. BELL: 1 am sorry.

CHAIRPERSON MOLDENHAUER: But |1
think that, again, In my point of view, unless
you guys say we are doing the landscaping,
then they say okay, you know, we are then
potentially modifying it, | see the fact that
they are fTully i1n opposition, unless there is
some potential opportunity Tfor negotiation
here.

MS. BELL: Well, actually, there
are two problems with even being supporting
the landscape plan. The landscape -- and this
iIs what 1"m trying to get the Board to sort of
focus on. The Jlandscape plan that was
attached to the ANC decision was just modified
because they submitted another landscape plan
more specific on Friday, last Friday, that

requires the applicant to, among other things,
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pay for trees and planting on their property
in addition to their property.

And so which landscape plan are we
talking about? And the applicant really
hasn®"t had an opportunity to even fully review
iIt. We just received it on Friday.

CHAIRPERSON MOLDENHAUER: Okay .-

MS. BELL: And so 1 guess I™m
confused.

CHAIRPERSON MOLDENHAUER: You
indicated this earlier and 1 fTeel bad. I
mean, this has been -- we have been going on
this case for a while. This case has been

going on for a long time.

MS. BELL: Right.

CHAIRPERSON  MOLDENHAUER: These
are neighbors.

MS. BELL: Right.

CHAIRPERSON MOLDENHAUER: You
have, obviously, been in communication. There

Is obviously a landscape plans that are out
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there. If your party, i1f the applicant wants
to concede and do a landscape plan, then they
can say yes, we"ll do a landscape plan. And
they may then withdraw their opposition.

But right now, all I can see as
the Chair i1s that you -- the parties have not
come to an amicable resolution. The applicant
has not agreed to landscape 1In some manner
that would potentially resolve the concerns.
And thus, they are in Tull opposition.

Unless your party says we are
willing to landscape and you guys can go
outside 1i1n the hallway for 20 minutes and
discuss this, 1 mean, maybe that"s what we
should do. Maybe we should pause this
hearing. You can go outside, talk, look at
the landscape plans and see 1f there i1Is a way
to potentially resolve this.

Because | have heard from both
parties that i1t there was Qlandscaping, they

may be willing to withdraw their objection.
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But right now, as a Board Member, I can only
evaluate their opposition as i1t applies to a
223.

And thus, this testimony would be
fully relevant iIn regards to the fTull 223
evaluation that | need to evaluate.

MS. BELL: I appreciate that. But
I would also have Iliked an opportunity to
adequately prepare for testimony |1 did not
know that was going to be presented.

CHAIRPERSON  MOLDENHAUER: Party
oppositions are not required to provide
witness lists.

MS. BELL: But what 1 --

CHAIRPERSON MOLDENHAUER: So --

MS. BELL: -— will do 1s i1f you
are going to give us an opportunity, a break
to discuss the new landscape plan, 1 would
like an opportunity to discuss It --

CHAIRPERSON MOLDENHAUER: I would

be more than willing to do that.
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MS. BELL: -- with my clients.

CHAIRPERSON MOLDENHAUER: And what
I"m going to do, because we have been going
for a while, we have multiple cases this
afternoon, what we will do is this.

I am going to ask this case to
take a brief recess. 1 strongly encourage all
parties to go outside and hopefully have some
neighborly and maybe some productive mutual
discussion about, you know, how you can both
work together.

IT you need a conference room, I™m
sure the Office of Zoning can provide a
conference room that you guys can sit down and
you do not have to stand in the hallway. And
then what we will do is we will call this case
in maybe, let"s just say, In an hour, so that
we can give ourselves some time and we can
give you guys adequate time to discuss.

And so, at this point In time, |

am going to pause. Mr. Bell, 1 know that you
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are i1in the middle.

MR. BELL: Yes. Would i1t be a
value though for the proponents to know our
objections?

CHAIRPERSON MOLDENHAUER: I think
you can present 1t to them in an off the
record discussion meeting and see i1t you can.

Because i1f you guys can reach a potential,
you know, compromise, then you don"t need to
present it to us.

MR. KOLKER: Can 1 say something
about 1t? While 1 fully endorse the proposal
of trying to get the negotiated solution, the
reason we sent this plan to the --

CHAIRPERSON MOLDENHAUER: |
understand that. You guys did. You sent it
to them.

MR. KOLKER: It was for this
purpose.

CHAIRPERSON MOLDENHAUER:  You sent

it to them and I have said to them three times
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right now that they have not said we will do
it. We will accept. And 1 acknowledge that.
But right now, my job i1s to see -- It seems
like there might be some way for you guys to
come to an agreement.

And that would be, 1 think, the
best for everybody. So I"m going to make the
decision with no other testimony, no other
comments from the parties that we are going to
hold this case for an hour. We will reconvene
this case In our afternoon session, which we
have not gotten to.

And so 171l ask that you guys go
across the hall. Mr. Moy will coordinate for
a private conference room for you guys to have
a meeting In and 1 hope that when you come
back, we can -- either we will continue this
case or we will definitely get through this
case and the Board will make a decision on the
223 or we will hear from you, at that point.

Okay? So at this point, we are
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continuing this morning <case until the

afternoon session. And 1 --

MR. BELL: That was brief, but

briefer than 1 thought.

CHAIRPERSON  MOLDENHAUER:

Okay .

And so, at this point i1n time, this ends our

morning session and it begins our

session.

afternoon

(Whereupon, the Public Hearing was

recessed at 3:35 p.m. to reconvene at 3:36

p-m. this same day.)
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A-F-T-E-R-N-0-0-N S-E-S-S-1-0-N

3:36 p-m.
CHAIRPERSON  MOLDENHAUER: This
hearing will, please, come to order. Good
afternoon, ladies and gentlemen. We are

located 1n the Jerrily R. Kress Memorial
Hearing Room at 441 4% Street. This 1s
January 17, 2012, a Public Hearing of the
Board of Zoning Adjustment for the District of
Columbia.

My name is Meridith Moldenhauer,
Chairperson. Joining me today to my left 1is
Vice Chair Nicole Sorg, Mayoral Appointee, to
my right i1s Lloyd Jordan, Mayoral Appointee,
and to my far right 1is Jeffrey Hinkle, a
representative of the National Capital
Planning Commission, to my left 1is Marcie
Cohen, a representative of the Zoning
Commission, and we welcome her today, this

afternoon for a long first day.

Copies of today"s hearing agenda
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are available to you and are located to my
left 1in the wall bin near the door.

Please, be advised this proceeding
IS belng recorded by a court reporter and 1is
also being webcast live. Accordingly, we must
ask you to refrain from any disturbing noise
or actions in the hearing room.

When presenting information to the
Board, please, turn on your microphone, TfTirst
stating your name and home address. When you
have finished speaking, please, turn off your
microphone, so your microphone i1s no longer
picking up any sounds or background noise.

All persons planning to testify
either In favor or iIn opposition are to fTill
out two witness cards. These witness cards
are located to my left in the wall bin near
the door and are also located on the tables in
front of you.

Upon coming TfTorward to speak to

the Board, please, provide both witness cards
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to the court reporter sitting to my right.

Also, 1f you wish to Tile any
written testimony or additional documentation
today, please, submit an original along with
12 copies to the Secretary for distribution.
IT you do not have the requisite number of
copies, you can go across the hall to the copy
machine in the Office of Zoning to make the
requisite number.

The order of procedure for special
exception and variances are as follows: One,
statement of the applicant, applicant™s
witnesses; two, parties and persons 1In
support; three, parties and persons 1in
opposition; four, reports of the ANC; Tive,
Government reports; and six, rebuttal and
closing statements.

The order of procedure for an
appeal application 1i1s as fTollows: One,
statement of the appellant and appellant”s

witnesses; two, the Zoning Administrator,
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other Government officials case; three, the
case of the owner/lessee or operator of the
property involved; four, intervenor i1f not the
appellant, other iIntervenors iIn the case; and
then five, ANC within which the property is
located; and six, closing and rebuttal by the
appellant.

Pursuant to " 3117.4 and 3117.5,
the following time constraints will Dbe
maintained: The applicant, appellant, persons
and parties, except an ANC, 1In support,
including witnesses will be given 60 minutes
collectively. Appellees, persons and parties,
except an ANC, i1n opposition, including
witnesses will be given 60 minutes
collectively. Individuals will be given 3
minutes and organizations will be given 5.

These time restrictions do not
include cross-examination or questions from
the Board. Cross-examination of witnesses 1is

permitted by the applicant or parties. The
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ANC within which the property is located 1is
automatically a party to a special exception
Oor variance case.

Nothing prohibits the Board from
placing reasonable restrictions on Cross-
examination, including limitations of time and
scope of cross-examination.

The record will be closed at the
conclusion of each case, except for any
materials specifically requested by the Board.

The Board and the staff will specify at the
end of each hearing exactly what i1s expected
and the date when persons must present that
evidence to the Office of Zoning.

After the record 1is closed, no
other information will be accepted by the
Board.

The District of Columbia“®s
Administrative Procedures Act requires that a
Public Hearing on each case be held iIn the

open and before the public. Pursuant to -~
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405(b) and 406 of the Act, the Board may
consistent with the rules and procedures of
the Act enter into a closed meeting on a case
for purposes of seeking legal counsel pursuant
to D.C. Code " 2-575(b)(4) and/or deliberating
on a case pursuant to D.C. Code * 2-
575(b) (13).

But only after providing the
requisite public notice and in the case of an
emergency closed meeting after taking a roll
call vote.

The decision of the Board in these
contested cases must be based exclusively on
the public record. To avoid any appearance to
the contrary, the Board asks members of the
audience not to engage Members of the Board in
conversation.

Please, turn off all beepers and
cell phones, at this time, as to not disrupt
these proceedings.

The Board will now consider any
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preliminary matters. Preliminary matters
relate to whether a case will or should be
heard today, such as a request  for
postponement, continuance or withdrawal or
whether proper and adequate notice of a
hearing has been given.

If you are not prepared to go
forward today or i1f you believe the Board
should not proceed, now is the time to raise
such a matter.

Mr. Secretary, do we have any
preliminary matters?

MR. MOY: Madam Chair, with the
cases scheduled for the afternoon, we do have
a motion to dismiss on the appeal case with a
subsequent fTiling for a motion iIn opposition.

Other than that, assuming the Board may want
to proceed with the first case scheduled for
the afternoon.

CHAIRPERSON  MOLDENHAUER: Yes.

And | believe 1 have asked all individuals to
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stand. Is there any individual that did not
take the oath earlier that i1s now 1iIn the
audience that will be testifying? Okay.

So then, Mr. Moy, we do have
somebody. Okay . So 1f somebody then will
administer the oath.

(Whereupon, witnhesses were sworn.)

MR. MOY : You may consider
yourself under oath.

With that then, Madam Chair, the
first scheduled case for the afternoon 1is
Application No. 18295. This iIs the
application of --

MR. ROTH: Madam Chair?

CHAIRPERSON MOLDENHAUER: Yes? |IT
you want to step forward and at least
introduce yourself.

MR. ROTH: | apologize for
interrupting, Mr. Moy. My name is Alan Roth.

I*"m representing ANC-1C --

CHAIRPERSON MOLDENHAUER: Oh.
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MR. ROTH: -- 1n the appeal case.

CHAIRPERSON MOLDENHAUER: That has
not yet --

MR. ROTH: Which 1s --

CHAIRPERSON MOLDENHAUER: -- been
called right now.

MR. ROTH: -- scheduled the end of
the day.

CHAIRPERSON MOLDENHAUER: Yes.

MR. ROTH: And the reason 1 came
forward was for two reasons. One was Mr. Moy
made reference to a motion to dismiss. There
iIs also a motion to amend that was filed.

And given the fact that we are the
last case and given the fact that 1t is pretty
late 1n the afternoon --

CHAIRPERSON MOLDENHAUER: 3:45.

MR. ROTH: -- 1 guess the question
I would like to raise before we sit here until
7:00 1s 1s i1t appropriate, at this point, for

me to inquire whether the Board would like to
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reschedule the appeal case?

CHAIRPERSON MOLDENHAUER: I think
that"s probably a rational and reasonable
statement.

MR.  ROTH: I don"t see Mr.
Serabian i1n the room. He represents --

CHAIRPERSON  MOLDENHAUER: well,
I"m sure Mr. Serabian is watching and 1s going
like this right now. Hold on a moment.

MR. ROTH: It would be lovely 1if
we could be on a day where i1t would be the
first case, rather than the last, but --

CHAIRPERSON MOLDENHAUER: I really
don"t want this case to be looming for much
longer, but our calendars are pretty packed.
I guess the only dates 1 could recommend, Mr.
Moy, 1 don"t know what you think, you could
either do it and have 1t in the morning on the
14" as the Tfirst case potentially, which
might be a little busy, that"s a pretty big

day or to put it as the first case in the
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afternoon on the 28" of February.

MR. MOY: Yes, my --

CHAIRPERSON MOLDENHAUER: I would
do i1t sooner, I mean, that"s my inclination.

MR. MOY: Yes, | agree. I think
sooner i1s always better, but Ms. Cohen | see
is scheduled for February 28%™ any how, so 1
don"t know whether or not she wants to sit on
this case or not for the 14™ in the morning.

Mr. Turnbull 1s sitting, SO since
we haven"t heard this application --

CHAIRPERSON MOLDENHAUER: Yes, |1
know. 1 think Ms. Cohen has already read the
case and, 1 think, you know, why don"t we put
it then for February 28%"?

MR. ROTH: February 28™ at?

CHAIRPERSON MOLDENHAUER: Why
don"t we do i1t for the Tfirst case 1In the
morning?

MR. MOY: Okay.

CHAIRPERSON MOLDENHAUER: I think
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that while we have received briefs on the
motion to dismiss, your opposition to dismiss
and the amendment, 1 do think that there is
potential, since there is more time for maybe
some additional briefing In this case to beef
up the i1ssue of potentially the ZA"s email.

What new administrative
determinations or decisions were made iIn that
email to potentially give rise to an
appealable 1i1ssue and on an appealable 1issue
that the BZA has jurisdiction on.

So 1 think that that is just now
that we have some time, those would have been
some of the questions, | know 1 would have
and | think maybe some of the other Board
Members would have asked, at the beginning of
this hearing.

So I think that 1i1t"s a nice
opportunity to tell, obviously, Mr. Serabian.

I"m sure he i1s listening in or he will be

advised of that and also --
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MEMBER JORDAN: Yes, the other
thing that we would consider and have probably
some questions about i1s the specific relief
that you are requesting.

MR. ROTH: If 1 may?

MEMBER JORDAN: You can supplement
it with the other materials.

CHAIRPERSON MOLDENHAUER: Yes.

MR. ROTH: One of the reasons we
filed the motion to amend and 1In our
discussion of the motion to amend, we tried to
address that issue, but --

CHAIRPERSON MOLDENHAUER: I think
that you can --

MR. ROTH: -- we certainly should
be able to --

CHAIRPERSON MOLDENHAUER: Yes.

MR. ROTH: -- elaborate on that.

CHAIRPERSON MOLDENHAUER: I think
what is happening 1s there i1s now additional

time and 1 think that the Board is saying that
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this may provide some additional time for all
parties to provide some more information.

MR. ROTH: Okay.

CHAIRPERSON  MOLDENHAUER: Okay .
So then that takes care of our last case iIn
the day.

Why don"t we call our TfTirst case
in the day.

MR. ROTH: Can I just confirm that
it"s February 28%", 9:00 a.m.?

CHAIRPERSON  MOLDENHAUER: 28t
9:00 a.m. -- 9:30 a.m.

MR. ROTH: 9:307?

CHAIRPERSON MOLDENHAUER: 9:30 1s
when we start.

MR. ROTH: Thank you very much.

MR. MOY: All right. For action
before the Board 1is Application No. 18295.
This 1s the application of Edward C. Mazique
Parent Child Center, Inc., pursuant to 11 DCMR

3104.1, for a special exception, to allow a
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child development center 205 children, ages 6
weeks to 5 years of age, and 85 staff persons
under * 205 1n the R-4 District at premises
1719 through 1721 13™ Street, N.W. The
property i1s located iIn Square 276, Lot 123.

CHAIRPERSON  MOLDENHAUER: Good
afternoon. IT the parties could, please,
introduce themselves?

MS. FAUST: Good afternoon. My
name 1s Cynthia Faust. 1"m from the Edward C.
Mazique Parent Child Center. 1"m Director of
Quality Assurance.

MR. GEBRESADILS: Good afternoon.
My name 1s Giritum Gebresadils. I*m 1n
finance analyst at Edward C. Mazique Parent
Child Center.

CHAIRPERSON  MOLDENHAUER: Okay .
Good afternoon and thank you for waiting. |
know we have been a Hlittle bit behind the

calendar today.

I think that your case 1Is very
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full, so 1Tt you would like, you can rest on
the record and then we can just simply ask you
some questions. IT you would like, you can
also present any additional iInformation that
you think that the Board may not have iIn its
file.

MS. FAUST: Actually, 1 reviewed
our files the Friday before this meeting and
there was nothing, no opposition and then we
had since met with the ANC to present our
position. And, at that time, verbally they
said that they would approve. I didn"t come
back down to check our file to see iIf there
was anything In opposition.

So at this time, we will take any
questions that you might have. We don"t have
any additional information to present, other
than whatever was asked of us for this
exception we have submitted.

CHAIRPERSON  MOLDENHAUER: Okay -

Thank you. We will get to i1t, but we do have
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a letter from the ANC, which i1s In support.

MS. FAUST: Okay.

CHAIRPERSON MOLDENHAUER: So 111
get to that in a moment. So I don"t have --
the only question 1 have 1s that the
Department of Transportation recommended a
plan that displayed the pick-up and drop-off
configuration and maybe encouraged your staff
members to use SmartBenefits, which 1s, you
know, Metro or different types of SmarTrip
type of transportation.

Can you tell me a little bit about
what programs you have currently in place and
1T you have any intention of encouraging those
types of programs with your staff?

MS. FAUST: Yes. I did submit
something later iIn response to that question,
but we have been iIn existence for quite some
time. And we have three designated spaces in
front of the building from the Department of

Transportation that allows for drop-off and
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pick-up. It"s a 15 minute block of time for
Monday through Friday. We are operational
from Monday through Friday from 7:00 to 6:00.

We have, on the parking lot, 33
spaces, but in the -- 1f I may | didn"t bring
any exhibits, but facing the building on the
left hand side of the building, we have spaces
so that 11f parents are dropping off their
children, they don"t have to cross any
streets. They just park the car and then come
to the front entrance and we have a sign-in
and sign-out procedure for security and
attendance purposes.

We have use of -- we have some
parents that live In the community, so there
are those that walk. We also have those that
use the Metro. We have close to our facility
the 13*™" Street Cardozo-U Street Metroline,
which 1s a green and a yellow line. And then
we are also accessible to 14" Street for bus
purposes.
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We also have some staff who have
children 1n the center that Ilive 1iIn the
community, some of them reside within the
zone, one zone to parking. So we submitted in
response to the Department of Transportation
that we don"t foresee any issues that would
impede on the safety of the children, because
we have been doing this prior to this last --
we are asking for an exception to our existing
Certificate of Occupancy, but these things
were 1In place at the time that we responded to
the application.

I 1n completing 1t misunderstood
iIt, so I was repeating what had already been
written. But i1n research, we counted the
spaces, but, you know, everything 1Is 1in
accordance to what was instructed of us.

So 1 think that the Agency has
answered that question to the Department of
Transportation.

CHAIRPERSON  MOLDENHAUER: Thank
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you. Do Board Members have any other
questions?

COMMISSIONER COHEN: Yes. This is
just to clarify. I think what we are trying
to get at i1s the reduction of people using
their cars that you may already have staff
that are using theilr cars. And 1f you can
give them some kind of incentive to not use
their cars, that was really the gist of the
question.

MS. FAUST: I understand that.
Actually, the number is 85 on here. That 13"
Street location we currently have, 1 think,
It"s 67 and there 1s going to be an additional
-- 67 staff that are there. With the addition
staff, even with the 85 that"s on here, we
will make that accommodation.

We have encouraged people who
actually live within the area and that have
the zoning to use the zoning, rather than --

you know, because we don"t charge for parking.
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And 1t 1S convenient.

But we have encouraged people to
not use the parking lot. So for those that
live a distance that really need the space for
the parking lot, that would be available. So
It hasn"t been a problem.

And 1 can®"t sit here and tell you
how many of us take, you know, the public
transportation, but there 1i1s quite a Tew
people.

CHAIRPERSON MOLDENHAUER: Any
final questions from Board Members?

Seeing none, are there any
individuals 1n support or in opposition of the
case?

Seeing none, then we will turn to
the Office of Planning for their report.

MS. BROWN-ROBERTS: Good
afternoon, Madam Chairman and Members of the
Board. I am Maxine Brown-Roberts from the

Office of Planning.
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And 1 will stand on the record.
We recommended approval and had four
conditions of approval that we would like
incorporated into the approval.

Just to address some of the
questions that are being asked regarding the
DDOT report, after the -- after DDOT submitted
their report, 1 had a conversation with the
planner there. And, you know, just to let her
know what they were, because 1 think they were
aware of the situation that existed right now.

And they conveyed to me that what they had
recommended were general suggestions.

But what the applicant has
submitted and what 1i1s there right now, the
operation that they have right now meets their
intent. And, therefore, we recommend approval
of the special exception with the conditions.

Thank you, Madam Chairman.

CHAIRPERSON  MOLDENHAUER: Thank

you very much. The report was very thorough.
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Do any Board Members have any questions for

the Office of Planning?

Seeing none, does the applicant
have any questions for the Office of Planning?

MS. FAUST: No.

CHAIRPERSON MOLDENHAUER: IT you
can just put that on the record?

MS. FAUST: Cynthia Faust, no

opposition. No questions.

CHAIRPERSON MOLDENHAUER: No
questions. Okay . Then, at this point 1in
time, we will turn to ANC-2F. Is there

anybody 1n the audience from ANC-2F?

Seeing none, we will just indicate
we have Exhibit No. 29 i1n our record, which
indicates that at a duly called meeting on
January 11, 2012, with a quorum present, the
ANC-2F voted unanimously 6-0 to advise the
Board to approve the pending request. So that
letter would receive great weight.

We also have, as indicated, a
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report  from OSSE"s  Agency recommending
approval and we also have a letter from DDOT
indicating that they have no objection.

That being said, at this point in
time, we will turn back to the applicant for
any closing statements.

MS. FAUST: We thank you for the
opportunity of reviewing our application and
we just will wairt for your decision.

CHAIRPERSON  MOLDENHAUER: Thank
yOu . Then, at this point in time, we will
conclude the hearing and we will enter
directly into deliberation.

We have a CDC before us that has
been i1In operation for many years. There 1is,
obviously, no neighborhood opposition. We
have got nothing iIn opposition on this case.
We do have support by the ANC, which 1 think
speaks to the fact that this CDC has been a
positive aspect to the community.

I think that everything 1In this
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case has been fTully briefed. The Office of
Planning 1s i1n support, as indicated, as well
as OSSE and DDOT and the ANC.

I think that the applicant has
proven all the standards under 205. And |
would recommend approval of the application
pursuant to the conditions provided for iIn the
OP report.

MEMBER JORDAN: Second.

CHAIRPERSON MOLDENHAUER: |
haven®t made a motion yet.

MEMBER JORDAN: Oh.

CHAIRPERSON MOLDENHAUER: But I%m
just —-

MEMBER JORDAN: Well, 1 move it.

CHAIRPERSON MOLDENHAUER: --
curious 1f any Board Members have any
additional deliberation on the case?

MEMBER JORDAN: 1 move approval.

CHAIRPERSON MOLDENHAUER: Seeing

none and seeing an encouragement to vote, I1°11
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submit a motion. A motion to approve
Application 18295, pursuant to 11 DCMR 3104.1,
for a special exception to allow a CDC of 205
children, ages 6 weeks to 5 years-old, with 85

staff under 205, pursuant to the fTollowing

conditions:

(1) Number of students shall not
exceed 205.

(2) The number of staff shall not
exceed 85.

(3) Age of children i1s, obviously,
6 weeks through 5 years-old.

(4) Operation shall not exceed
7:00 a.m. to 6:00 p.m., Monday through --

MS. FAUST: Friday.

CHAIRPERSON MOLDENHAUER: --
Friday. Okay. |1 thought I heard Saturday at
one point during oral testimony. And the
Applicant shall provide 33 on-site parking
spaces.

A motion has been made. Is there
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a second?

MEMBER JORDAN: Second.

CHAIRPERSON MOLDENHAUER: The
motion has been made and seconded.

All those 1In fTavor, please, say
aye.

ALL: Aye.

MR. MOY: Staff would record the
vote as 5-0-0. This 1s on the motion of the
Chairperson Moldenhauer to  approve the

application for a special exception relief

under ° 205 per the four conditions as cited
by the Chair. Seconding the motion, Mr.
Jordan. Also In support of the motion Ms.

Cohen, Ms. Sorg and Mr. Hinkle, so that would
give a fTinal vote again of 5-0-0 to approve
the application. Motion carries.

CHAIRPERSON MOLDENHAUER: Mr. Moy,
seeing that there 1s no opposition to this
case and all of the Members are iIn support, I

would like to ask that we waive our
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requirements and that a summary order be
Issued.

MR. MOY: Yes, thank you, Madam
Chair.

CHAIRPERSON  MOLDENHAUER: Thank
you. We can call the next case.

MR. MOY: The next application
before the Board for action is Application No.
18297. This i1s the application of Mohammad,
and | think 1t 1is pronounced, Pishvaeian,
pursuant to 11 DCMR 3103.2, for a variance
from the lot area requirements under
subsection 401.3, to convert a rooming house
to a three-unit apartment building In the R-4
District at premises 3609 13" Street, N.W.
The property is located In Square 2829, Lot
62.

CHAIRPERSON  MOLDENHAUER: Thank
you very much, Mr. Moy. Before we get
started, 1"m just going to indicate that 1 do

know the applicant and so, thus, I am going to
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recuse myself. And so I am going to leave the
Board 1n able hands of Ms. Sorg and you guys
can take i1t away.

VICE CHAIRPERSON SORG: Thank you
very much, Madam Chair. Enjoy your break. We
will be out here working.

IT everyone who has approached the
table can, please, introduce themselves for
the record?

MS. MILLER: Good afternoon, Vice
Chair Sorg and Members of the Board. My name
I1s Ruthanne Miller. 1 am the attorney in this
case representing Mr. Mohammad Pishvaeian, who
IS sitting immediately to my left. And next
to him 1s Mr. Alan Dalton, who may be a
witness iIn this case.

VICE CHAIRPERSON SORG: Thank you,
Ms. Miller. I think that the prehearing
statements that you submitted In this case are
complete as well, but I do think that we

should go through a summary of the
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application, given that It Is a variance case
here. So if you would like to proceed, that
would be fine.

MS. MILLER: Okay . 1"1l1 start
with that. This 1s a variance from 401.3
Regulation, which requires 900 square feet per
unit for conversion of a Dbuilding to
apartments, 1In this case, so iIt°s an area
variance where the lot 1s 1,800 square fTeet.
The regulation would require 2,700 square feet
for three units. So, therefore, the variance
Is for 900 square feet.

The applicant, iIn this case, 1is
seeking to convert a two-story basement end-
unit rowhouse iIn the R-4 District from an 11
unit rooming house use to three units, one
unit per floor.

The variance test 1involves three
prongs. The Tfirst prong i1s an exceptional
condition. In this case, we assert that the

exceptional condition 1i1s a confluence of

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.co
m




10

11

12

13

14

15

16

17

18

19

20

21

364

factors consisting of a Jlong history of
rooming house use, which resulted 1In an
extremely deteriorated condition of the
building.

The burlding was built in 1909 and
the Certificates of Occupancy go back to 1958
when the regs were enacted. And this building
has been a rooming house for 40 years and also
continuously for the past 27 years.

And that has resulted in a
practical difficulty i1n complying with the
regulations, because a rooming house use 1s
extreme wear and tear, more than normal use
and has left i1t 1in extremely deteriorated
condition, which makes 1t very expensive to
renovate.

And the applicant, in this case,
has done a profit/loss analysis showing that
he will suffer an economic loss to renovate it
for any matter-of-right use 1iIn the R-4

District. And he will get a return only if he
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can convert i1t to three units.

Also, In addition, I want to note
that BZA has looked at this type of situation
In years past and found that a building of
this sort, which has three floors and three
entrances and three exits, iIs the best -- the
best practical use for such a layout is for
three units. And that 1t 1Is an economic
hardship and practical difficulty not to be
able to use i1t for that use.

And finally, the last prong of the
test. Is that no substantial detriment to the
public good and that it not impair the intent,
purpose and 1integrity of the Zone Plan if
relief 1s granted.

And, 1n this case, there would be
a decrease In density. It would stabilize the
neighborhood. It would protect the rowhouse
neighborhood, which 1s consistent with the
Comprehensive Plan and I would suggest that it

iIs also consistent with 330.3, which talks
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about controlling conversion to apartment
house by minimum lot area and that the
variance process is the way 1i1n which such
conversions are controlled.

In this case, we have the support
of ANC-1A. I"m not sure i1f the Board has that
resolution, but applicant was served with i1t.

VICE CHAIRPERSON SORG: We do.

MS.  MILLER: Okay . And the
support of all the neighbors that the
applicant could ask. 1 think we have at least
14 1n this case.

And I would also like to bring to
the attention of the Board that this 1is
consistent with the Board"s recent precedent
of another rowhouse right on this block, 3603
13" Street, which was Board Order on
Application 18115 in which the Board found
that similar economic hardship rose the level

of practical difficulty and that there was no

substantial detriment from the conversation of
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a rooming house, which that also was, to three
units.

And also, we have -- 1"m sure many
members of the Board are familiar with this
property because of that case. We also have
attached a prehearing statement, Exhibit 1, a
picture of the block and 1 believe i1t is also
exceptional that all of these units, all of
these rowhouses have been used as rooming
houses and that they are slowly Dbeing
converted to other uses.

I think that covers the variance
test. I don"t know 1f, 1 know that you are
running late, i1t has been a full afternoon and
you said a lot of this was covered in the
prehearing statement, whether you wish me to
present any testimony or have any questions
for my witnesses?

VICE CHAIRPERSON SORG: It"s up to
you, but what we can do is see If there iIs any

questions from Board Members, at this point.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.co
m




10

11

12

13

14

15

16

17

18

19

20

21

368

MS. MILLER: Okay.

VICE CHAIRPERSON SORG:
Absolutely, please.

COMMISSIONER COHEN: How far down
will you have to dig to make the basement unit
have a high enough ceiling? And what are you
proposing as the ceiling height?

MR. PISHVAEIAN: We are proposing
8 fTeet ceiling height for the basement. And
from the measurements that we have done, we
need to -- maybe 1t"s sufficient enough.
Maybe just the normal slab work that we do,
about half a foot, for the groundwork because
of the plumbing is 100 years-old, so we have
to change all of that.

COMMISSIONER  COHEN: From the
photographs that you have provided, what are
you going to keep at the back as far as exits
to the doors that are already there, this one?

MR. PISHVAEIAN: Right. We are

going to keep the same doors.
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COMMISSIONER COHEN: And you“re
going to keep the same doors, but will the
protrusion from the first floor make i1t harder
for the light and air to get through to the
basement?

MR. PISHVAEIAN: well, we are
going to make that to be a little bit more
like a patio.

COMMISSIONER COHEN: A patio.

MR. PISHVAEIAN: And change the
windows to make 1t a little bit larger and
have a Tull glass door. And also, 1f you
notice on some of the pictures from this side
of the building, the -- since the basement
unit 1s on the ground level, this i1Is an end
unit, so there i1s a street, there i1s an alley
right next to this building.

So because of that, all basement
units are going to have windows. All -- every
section of 1t 1s going to have windows.

Correct.
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COMMISSIONER COHEN: Yes.

MR. PISHVAEIAN: Thank you.

VICE CHAIRPERSON SORG: 1 may just
have one follow-up question in addition to the
three entrances and exits. Are there also
three kitchens with stacking plumbing and so
forth?

MR. PISHVAEIAN: At the present
time, because of the rooming house, they
removed all the kitchens.

VICE CHAIRPERSON SORG: Okay.

MR. PISHVAEIAN: So there are no
kitchens. It"s just 11 rooms.

VICE CHAIRPERSON SORG: Got 1t.

MR. PISHVAEIAN: Obviously, we are
going to have three kitchens.

VICE CHAIRPERSON SORG: Okay .
Thank you. Are there any questions from Board
Members, at this time?

Seeing none, if you want to
conclude your presentation, that"s fine, or if
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you would like to call your witnesses, the
Board does not have any questions.

MS. MILLER: Okay . I think 1711
call my witnesses, but be very brief and just
to the key points here. Mr. Pishvaeian, could
you tell the Board what your profession i1s?

MR. PISHVAEIAN: 1 am a developer.

I"'m a CEO of Picture Homes Development. |
have been developing homes, residential houses
and condominiums in D.C. since 2004.

MS. MILLER: And to the point, how
does this structure differ from other
structures that you have had to renovate?

MR. PISHVAEIAN: The condition of
this structure 1s because 1t has been a
rooming house, iIn last I want to say 50 years,
there 1s almost nothing left of the structure.

Obviously, because you have 11 people living
In a structure, the traffic i1s substantially
more than normal use.

And so you can 1magine for a 100

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.co
m




10

11

12

13

14

15

16

17

18

19

20

21

372

year-old house or building for the traffic
going walking back and forth, the joyces, what
supports the floor, they are all warped. And
because of that, basically, the whole building
has to be gutted out.

The windows are 100 years-old.
Some of them are broken, some of them are
replaced. You can smell sewage iInside the
house and mold and lead pipes.

MS. MILLER: And have you
converted other structures of this type to two
units?

MR.  PISHVAEIAN: Not 1In this
shape, but, yes, 1 have. Right now, at the
current time, I1"m doing a two-unit condominium
on 2819 11*™ Street and a two-unit condominium
on 1916 9*" Street, N.W.

MS. MILLER: Okay . This 1s my
last question. So 1It"s the condition of this
structure that makes i1t different from the

other ones i1n which you are able to just put
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two-units In?

MR. PISHVAEIAN: I"m sorry, |
didn"t understand.

MS. MILLER: It"s the deteriorated
condition of this structure that makes it
different and the layout or what makes this
one different from other structures of the
same size that you have been able to convert
to two units?

MR. PISHVAEIAN: Feasibility
study. Because of the deterioration of the
structure, 1t would be a loss to convert this
to two-units, because, basically, besides the
four walls, everything else has to be removed.

MS. MILLER: Okay. Thank you. |1
don"t have any TfTurther questions for this
witness. Do you want me to go to my next
witness?

VICE CHAIRPERSON SORG: Are there
any questions for -- I"m going to get your

name wrong the first time.
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MR. PISHVAEIAN: Mohammad is fine.

VICE CHAIRPERSON SORG: Mr. Mr.
Pishvaeran?

MR. PISHVAEIAN: Pishvaeilan,
correct.

VICE CHAIRPERSON SORG: Seeing

none, please, continue.

MS. MILLER: My next witness 1Is
Mr. Alan Dalton. Mr. Dalton, could you tell
the Board what your profession i1s?

MR. DALTON: I"'m a real estate
agent with RE/MAX for the last seven years.

MS. MILLER: And what area of the
city do you have familiarity with?

MR. DALTON: We work the whole
Metro area, D.C., Maryland and Virginia,
primarily the overwhelming majority is in D.C.
and that varies from Central City, Capitol
Hill and Northwest, Northeast.

MS. MILLER: [Is this row of houses

unusual with respect to the density of rooming
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house use 1n them?

MR. DALTON: It IS. This
particular block, 1 have never experienced
anything Jlike this before 1i1n any other
jurisdictions in the sense that every house on
this one block has been a rooming house.
There exists one more actually right next door
to this property that maintains Its use as an
11 room rooming house.

And as you can see from the one
exhibit, the more recent one with the
construction, things are changing there. And
the rooming houses after being used for this
purpose for so long, are pretty worn out. So
we are seeing that turn right now.

MS. MILLER: And have you seen a
structure that has had rooming house use for
40 years?

MR. DALTON: I have not. We see

in the Certificate of Occupancy history that,

but this 1s pretty rare, 1 think, iIn this
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case for certainly that long of a period, yes.

MS. MILLER: Could you describe
the mix of structures in the vicinity of this
rowhouse?

MR. DALTON: As 1 said, this block
in particular on that -- on the east side of
13"  is almost exclusively been used as
rooming houses. There is commercial space on
the southwest corner. There i1s apartment kind
of buildings 1i1n the vicinity. But this
specific block, as you can see, well, as you
are fTamiliar with the cases on that same
block, i1s turning and people are renovating
and sort of getting rid of the unsafe
conditions of these rooming houses and putting
them to a more reasonable use.

MS. MILLER: And would you say
that the conversion of the rooming house use
to a three-unit condominium would preserve or
detract from the character of the changing

neighborhood?
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MR. DALTON: Well, 1 think 1t will
preserve and improve. And | think
specifically i1t i1s within the intent of the
Office of Planning in terms of keeping the
density at a lower level from an 11 room house
to two or three condos without really
affecting the exterior structure and
maintaining that architecture as it really was
originally certified for use back 1In the "70s
as a three-unit.

So we are kind of just reverting
to what 1t was.

MS. MILLER: It was an apartment,
three-unit apartment at one time?

MR. DALTON: Correct, yes. It was
already zoned Certificate of Occupancy for
three units prior to the most recent use as a
rooming house. So we are just kind of going
back to what 1t was built for.

MS. MILLER: Okay . I don"t have

any other questions. Is there anything else
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you want to add?

MR. DALTON: No, ma®"am.

MS. MILLER: Okay.

VICE CHAIRPERSON SORG: Thank you,
Ms. Miller. Unless there 1is any questions
that have come up from the Board, which [1™m
not seeing any, we will look to the audience
to see 1T there are any persons In support of
this application wishing to testify or seeing
none any persons In opposition to this
application wishing to testify?

Seeing none again, 1°1l1 see 1f
there 1s anyone from ANC-1A present 1in the
audience? And seeing no one, I1°1l note for
the record our Exhibit No. 32 report from ANC-
1A that looks like 1t meets our requirements
for great weight. And i1t recommends the Board
grant relief sought by the application in this
case.

And with that, we will go to the

Office of Planning, please.
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MS. THOMAS: Yes. Good afternoon,
Madam Chair and Members of the Board. For the
record, my name 1is Karen Thomas with the
Office of Planning.

The Office of Planning cannot
recommend approval for the request for zoning
relief from the lot area, at this time. The
subject property i1s a rectangular-shape Ilot
with no significant changes In grade and its
1,800 square foot size is typical of the lot
size anticipated for this zone district.

As such, we find no unique
characteristic affecting the subject property.

As a result, the request cannot meet the
second prong of the variance test, which must
derive from a unique feature of the property.

Despite this, we, OP, Tfinds that
were the Board to find that the property meets
the Tfirst prong of the variance test, the
requested relief could be granted without

substantial detriment to the public good.
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The lot area requirements were
clarified to prevent apartment conversions
within the R-4 Zone, regardless of the
previous use of the property.

As a result, OP fTinds that the
request doesn"t meet the standards necessary
for variance relief and cannot recommend
approval, at this time. Thank you.

VICE CHAIRPERSON SORG: Thank you
very much. Do Board Members have questions
for the Office of Planning?

I have one which was just to
clarification.

MS. THOMAS: Okay.

VICE CHAIRPERSON SORG: Which 1in
your discussion on the third page of the first
prong, the last sentence i1in which you say "The
Board discussed that while relief would run
with the land, this 1is iIn regards to the
Klugman,'™ 1 think 1t 1s, 'case that relief

would run with the land and not the individual
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owner. The general public would also have
difficulty 1i1n securing financing Tfor the
continued rooming house use or a flat."

I wasn"t quite -- didn"t quite
understand what you were getting at.

MS. THOMAS: I took that from the
transcript.

VICE CHAIRPERSON SORG: Okay.

MS. THOMAS: Yes. I"m sorry |
didn"t put 1t In quotes. But, yes, that was
something that the Board had said at that
time. And so | just put it in there for —- 1
didn"t quite understand 1t myself. But --

VICE CHAIRPERSON SORG: Okay .
Then that"s fine. The clarification that it
iIs actually pretty much a quote from the
transcript that"s fine.

Does the applicant have any
questions for the Office of Planning?

MS. MILLER: Yes, we do.

VICE CHAIRPERSON SORG: Okay. Go
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ahead.

MS. MILLER: Thank you.

VICE CHAIRPERSON SORG: Go for 1it.

MS. MILLER: I was jJust pondering
that last comment about use of the building as
a fTlat. I think you made the statement that
you didn"t find that applicant met the third
prong of the variance test, no substantial
harm to the Zoning Regulations, because the
building could be used as a flat. Is that
correct?

MS. THOMAS: Which part are you --
you were talking about a reference?

MS. MILLER: The reference to the
fact that this structure could accommodate a
flat and applicant wants to use It as a three-
unit building. As 1 understand what you are
stating 1s that that"s why i1t doesn"t meet the
third prong of the test, no substantial
detriment to the public and no impairment of

the Zone Plan.
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I think that you would say it
impairs the Zone Plan if you could use it as a
flat and you are going to get a variance to
use it as a three-unit, page 4 of your report.

MS. THOMAS: Oh, vyes, page 4.
Yes, 1t could be. Yes, I"1l repeat it. It
could be granted without detriment to the
public good, 1f the Board can find that the
first prong of the test is satisfied.

MS. MILLER: Okay . So we will
skip that line then. Okay. So let"s go back
to the first prong of the test.

The first prong of the test, the
applicant 1s asserting that there was an
exceptionally long and continued use of this
building by -- for the purpose of a rooming
house.

So my Tfirst question is are you
aware of any structure in the R-4 District
that has been used as a rooming house for 40

years and for 27 years continuously?
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MS. THOMAS: Un, I"m not aware.
I*m aware of houses that were used for rooming
houses. As to the length of time, no.

MS. MILLER: And are you aware of
any block of houses iIn the R-4 District that
had a rooming house 1iIn every house 1In the
block?

MS. THOMAS: No.

MS. MILLER: Would you say that
greater deterioration occurs from rooming
house use iIn the sense that i1t i1s a transient
use versus a homeownership use?

MS. THOMAS: That could be a
possibility, because you have less care with a
transient user than a homeowner typically.

MS. MILLER: And would you say
that conversion to a homeownership use from a
rooming house use has a stabilizing Impact on
the neighborhood?

MS. THOMAS: We tend to agree.

MS. MILLER: Okay . And did the
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Office of Planning consider the economic
analysis that was provided in the application
with respect to the second prong of the test
or the first prong?

MS. THOMAS: We didn"t consider
the -- while we understand the Tfinancial
situation, it"s not part of what we consider
for variance relief and going iInto practical
difficulty. We don"t use that as a unique
circumstance of a property, per se.

MS. MILLER: Do you use i1t for the
second prong, for practical difficulty?

MS. THOMAS: No.

MS. MILLER: Okay . I have no
further questions. Thank you, Ms. Thomas.

MS. THOMAS: Thank you.

VICE CHAIRPERSON SORG: Thank you
very much. Unless Board Members have any
questions that have come up, Ms. Miller, we
can go ahead and proceed to any closing

statements that you may have.
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Oh, but actually, 1 had a question
that came up. Sorry. It"s right under my
nose.

To either you or Mr. Pishvaeian,
regarding the proforma iInformation on the
construction budgets that were submitted in
your prehearing statement, the construction
budgets were prepared by whom?

MS. MILLER: I"m going to let Mr.
Pishvaetran address that.

VICE CHAIRPERSON SORG: Okay.

MR. PISHVAEIAN: | have my
operation manager sitting behind me. And
there are a couple different references across
the line. The budget has been prepared by me
and was reviewed by my accounting staff and
the operation manager. And it"s, basically,
based on what we have got funded for the loan
from the bank 1In previous projects by the
square footage.

1960 9'™" Street, N.W., a month ago
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we got a construction loan for $350,000 for
the 2,600 square feet of the property that it
translates to $132 square foot. And that was
a different situation, because we didn"t have
to do demolition.

So I do work with two different
banks and the authorization of loan per square
foot 1Is not something that we can just make up
and based on 1i1nspectors and they have to go
through everything i1n order to qualify and
verify our numbers.

So this i1s based on the history of
-- a combination based on history of my
construction and experience 1In last seven
years of $30 million of sales and bank reviews
and my accounting staff going over the
numbers.

VICE CHAIRPERSON SORG: Okay .
Thank you. I just wanted to clarify where
those numbers came from. 1 mean, $125 to $150

a foot seems reasonable.
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MR. PISHVAEIAN: Correct.

VICE CHAIRPERSON SORG: Okay .
Thank you. That®"s my only question actually.

So now, If you would like to proceed to any
closing?

MS. MILLER: Thank you. And 1
will make i1t brief. 1 would say that this 1is
a variance on the three prong test. The
applicant has shown that there IS an
exceptional condition of the property in this
case that i1s a result of a confluence of
factors:

There being an exceptionally long
history of rooming house use iIs shown by the
Certificates of Occupancy, an exceptional
state of disrepair and an inability to be used
as a matter-of-right for 1its best practical
use 1n light of its layout of three floors
with three entrances and exits.

And this was recognized by the BZA

in several cases back In the "60s and "70s
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when there were similar cases.

This use as a rooming house for so
many years has created a practical difficulty
for the owner iIn that it has resulted iIn a
very serious degree of deterioration and the
building must be renovated, In any event, for
whatever use.

And the applicant has shown that
renovation for all matter-of-right uses would
result 1n a loss. And only when he can
renovate i1t for a three-unit use would 1t
result 1n a return.

Finally, 1t 1s compatible. It is
not inconsistent with the Zoning Regulations.

It 1s actually a positive. It stabilizes the

neighborhood. It brings homeownership. And
It renovates a structure. It has a decrease
In density. The apartment house growth 1is

still controlled by this variance analysis.
We are only going one unit above. And it 1is

consistent with the Comprehensive Plan. It
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protects existing rowhouse neighborhoods.

So 1 think even the Office of
Planning, 1 think, the questioning and answers
just showed that they didn"t consider the
situation. I think they were looking at the
variance test with respect to an exceptional
situation very, very narrowly with respect to,
you know, the structure alone or the
topography and, therefore, didn"t address the
situation of the rooming house use.

And Ms. Thomas even admitted that
that was an unusual use for such a long period
of time and for so many rowhouses In a row in
a block and that i1t does have a more serious
degree of deterioration than other uses. And
that homeownership is more stabilizing to the
neighborhood.

So for those reasons, | Dbelieve
that applicant has met the variance test.
Thank you.

VICE CHAIRPERSON SORG: Thank you
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very much. And, at this point, we will close
the hearing on this case and schedule for
decision.

When 1s our next decision date?
Do we have any? Can we put it on February --

MR. MOY: 1t"s February 7%.

VICE CHAIRPERSON SORG: -- 77

MR. MOY: Yes.

VICE CHAIRPERSON SORG: Okay .
Then we will place this case on decision for
February 7.

MS. MILLER: Thank you.

VICE CHAIRPERSON SORG: Thank you.

MS. MILLER: Thank you very much.

VICE CHAIRPERSON SORG: I guess
when you are ready, we can start calling the
next case and simultaneously fetch the Chair.
Oh, there she 1s.

MR. MOY: The next application
before the Board for action is Application No.

18298. This 1i1s the application of Elena
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Loukoranova, pursuant to 11 DCMR 3103.2, for a
variance from the lot area requirements under
subsection 401.3, to convert a flat, two-unit
dwelling, to a three-unit apartment building,
in the R-4 District. This Is at premises 1633
13t Street, N.W. The property is located in
Square 277, Lot 7.

CHAIRPERSON  MOLDENHAUER: Good
afternoon. IT the parties can, please,
introduce themselves?

MR. COUCH: Hi, I"'m Will Couch. 1
live at 2022 Columbia Road, N.W., #511. I"m
the architect.

MS. LOUKOIANOVA: Good afternoon.

My name i1s Elena Loukoranova. 1°m the owner
and 1 live at 1633 13" Street, N.W., in
Apartment B, for bravo. Thank you.

CHAIRPERSON  MOLDENHAUER: Thank
you both. I have reviewed this case and |1
think that based on some of the unique history

on this property, the case i1s quite fTull.
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1"1l1 see i1f you would like to add anything
that we don"t already have i1n the record or if
you would just like to rest on the record?

MR. COUCH: We will rest on the
record.

CHAIRPERSON  MOLDENHAUER: Okay -
Then at this point, 1°11 look to the audience
to see 1T there are any individuals in support
or iIn opposition to this case.

Seeing none, 11l turn to the
Office of Planning for their report.

MR.  MORDFIN: Good afternoon,
Chair and Members of the Board. I*m Stephen
Mordfin with the Office of Planning.

And the Office of Planning 1is
willing to stand on the record iIn this case
and recommends approval of the application.

CHAIRPERSON  MOLDENHAUER: Thank
you very much, Mr. Mordfin. And does the
applicant have any questions for the Office of
Planning?
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MR. COUCH: 1 do not.

CHAIRPERSON MOLDENHAUER: No. Do
any Board Members have any questions for the
Office of Planning?

Seeing none, then, at this point
in time, we will turn to ANC-2F. I don"t
believe that we have an ANC report iIn the
record, do we? No, we don"t. We have just a
reference. |Is anybody present from ANC-2F? 1
don"t see anyone.

We do have a reference from our OP
report and they reference that the ANC met on
October 5™ and voted to support the
application. We will, obviously, recognize
that, but we can"t give 1t great weight, since
we don®"t have an actual report or resolution
from the ANC.

That being said, we will also
indicate that we have a report from the D.C.
Department of Transportation indicating that

they have no objection to the variance under
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the parking, any parking issues.

That being said, we will turn back
to the applicant for any closing remarks.

MR. COUCH:  Should we obtain that
report from the ANC? | thought that i1t was
already taken care of, since it was in the
Office of Planning.

CHAIRPERSON MOLDENHAUER: Yes, no,
It"s not In our record. What we will do is we
recognize that OP has i1ndicated they voted in
support of 1t. We can"t give it great weight,
but at the same time, 1 think, at this point
in time, we can move forward with this case.
So there 1s probably no reason to delay our
decision, because 1 think we probably could
walk right into deliberation right now.

MR. COUCH: Okay.

CHAIRPERSON  MOLDENHAUER: Okay .
So that being said, do Board Members have any
final questions for the applicant?

Seeing none, then, at this point,
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we will conclude the hearing and we will go
directly into deliberation.

This case 1s a request for a
variance, based on a minimum square Tootage
requirement for residences in an R-4 District.

And this 1s a request for an apartment house,
convert a flat to an apartment house.

This property has very unique
circumstances i1n regard to the history of this
property, having obtained prior zoning
approval. And I will just reference that the
OP report, which 1 think goes 1Into great
detail of explaining that, and we have many
cases In case law history which indicate that
we can take i1nto consideration the uniqueness
of a property history, such as a history like
this, to consider a confluence of factors and
to consider exceptional circumstances that
would be applied to the variance standard and
create a practical difficulty.

And 1 Dbelieve that that 1i1s the
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case here. And so based on that, 1 would
recommend approval of this application. And
111 see 1f any Board Members have any
additional deliberation.

Seeing no additional deliberation,
then 1 will submit a motion. A motion to
approve Application No. 18298, pursuant to 11
DCMR 3103.2, for a variance from the lot area
requirements under subsection 401.3, to
convert a flat, two-unit dwelling, to a three-
unit apartment building in the R-4 District at
premises 1633 13" Street.

A motion has been made. Is there
a second?

COMMISSIONER COHEN: Yes, second.

CHAIRPERSON MOLDENHAUER: A motion
has been made and seconded.

All those in favor say aye.

ALL: Aye.

MR. MOY: Staff would record the

vote as 5-0-0. This 1s on the motion of
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Chairperson Moldenhauer to  approve the
application for variance relief from the lot
area requirements under " 401.3. Seconding
the motion Ms. Cohen. Also in support of the
motion Ms. Sorg, Mr. Jordan and Mr. Hinkle.
So again, the final vote i1s 5-0-0 to approve.
The motion carries.

CHAIRPERSON  MOLDENHAUER: Thank
you very much, Mr. Moy.

Seeing that there 1s no opposition
In this case, the Board would like to waive
their requirements and ask that a summary
order be issued.

MR. MOY: Yes, thank you, Madam
Chair.

CHAIRPERSON  MOLDENHAUER: Thank
you. Thank you very much.

We are about to recall the case
from this morning, so 1If maybe one of the
parties could step outside and make sure that

the other individuals that are going to be
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involved In this case can come back In? Thank
you.

(Whereupon, at 4:37 p.m. a recess
until 4:41 p.m.)

CHAIRPERSON MOLDENHAUER: All
right. 1t looks like all of the Board Members
are back and all of the parties are back.

So I know that we were about to
hear from Mr. Bell as a witness of the
opposition party, but I will just first turn
to see 1f there 1is any updates or any
progress? We need to be on the microphone.

MR. KOLKER: I think their way to
describe this i1s that we spoke and reviewed a
number of issues. We were not able to reach
agreement on critical issues. And even iIf we
were, there would then be some refinements.

While 1 think we could do the
refinements 1f we reached agreement on the
critical i1ssues, those are threshold problems

and they specifically deal with the long-term
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effect of any agreement we might reach.

CHAIRPERSON MOLDENHAUER: Okay.

MR. KOLKER: So without being able
to achieve agreement on the long-term effect,
we can"t get into the -- 1t doesn"t make sense
to approach the details. And that"s where we
are. So I"m afraid we are at an impasse and |
think 1t makes sense to conclude the testimony
that we have here.

MS. BELL: I think what 1 would
like to say 1s we did discuss different plans.

The applicant iIsn"t adverse to doing
landscaping. We suggested some landscaping
ideas, basically, some modification to the
landscape plan that they last presented.

We couldn™t come to some
understanding. We offered to change, for
instance, the 7 foot wall by putting on a
lattice and some greenery. We offered to do
some other landscaping, because right now the

project isn"t complete and so the applicant
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had some i1deas about some things they wanted
to do.

But unfortunately, we couldn™t
come to any agreement. One of the things that
they wanted us to do actually was to narrow
the driveway to excavate i1t and then backfill
and do a bunch of other things that kind of
takes the project backwards 1i1nstead of
forward.

So we would like to leave 1t to
the discretion of the Board. It i1s within the
Board®"s scope, we think, to take a look at
some of the proposed landscaping and some of
our suggestions and perhaps give us some
guidance about what you think would be a good
1dea.

CHAIRPERSON  MOLDENHAUER: Okay .
Well, 1 think then, at this point In time, we
have to continue on with the case.

MS. BELL: Yes.

CHAIRPERSON MOLDENHAUER: And so |
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think, at this point in time, we are still iIn
the party opposition®s case for 16 minutes. |1
see I"ve got 16 minutes on the clock. So if
you would like, I don"t know if Mr. Bell 1is
just going to present or hold on.

Mr. Serabian, did you not -- oh,
okay. Because, yes, we did postpone your case
for the afternoon. Okay. I wanted to make
sure that you didn"t not hear that and come
rushing down here. Sorry, 1 just wanted to
make sure.

So now, Mr. Bell can present.
Thank you.

MR. BELL: To continue with my
brief remarks.

CHAIRPERSON MOLDENHAUER: Yes.

MR. BELL: I believe that the
applicant has failed to meet the -- all the
requirements to grant a special exception.
And 1 want to go over those.

I think we have to look at the
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broad issue here and what the iIntent of the
zoning 1s and what we are actually dealing
with, because what we are actually dealing
with i1s does the applicant have the right to
build a garage 9 inches from the property
line? Because that i1s what he has actually
done.

And the Board has to address the
question can you build, and has the applicant
shown that they have the right to build, a
garage 9 inches from the property line, which
IS what they have actually done in the rear
yard.

And I want to emphasize yard. [I™m
just going to read what the zoning says. "An
exterior space other than a court on the same
lot with a building or a structure, a yard
required by the provisions of this title shall
be open to the sky from the ground up and
shall not be occupied by any building or

structure, except as specifically provided.
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Now, a structure, anything
constructed including a building the use for
which i1s a permanent location on the ground
and any thing attached to something having a
permanent location on the ground." And 1t
lists a series of things.

Now, the Zoning Department itself
and the Building Department has characterized
this as a new concrete deck, parking, storage
building. Now, you can call 1t a duck. You
can call i1t whatever. But a parking, storage
building 1Is a garage, that®"s what i1t is.

And what they have done 1is they
built a garage and they have built the garage
in a way that i1s not legal. And the reason
iIt"s not legal, for many reasons, Tirst of
all, they are basically going against the
intent of the zoning. So they sort of are
imperiling the very 1i1dea of the rear yard
being an open space between buildings.

Greenery, places on the ground for
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a deck, 1t"s not a place to build a garage.
And what they have done here 1is build a
garage.

Now, the neighbor has pointed out
fairly accurately that this 1s going to affect
their 1light and privacy, but 1 want to
demonstrate i1t just iIn a kind of simple
measurement.

Now, 1t"s true that you can build
a porous structure.

CHAIRPERSON MOLDENHAUER: I jJust
want to make sure that we -- we can"t hear.
You have to be able to have the microphone on
you.

MR. BELL: Okay. All right.

CHAIRPERSON MOLDENHAUER: Okay.

MR. BELL: Can you hear me now?
All right. 1 just want to i1llustrate what a 4
foot deck 1s. Now, you actually are allowed
to build 4 foot high structures In the rear

yard, that"s 4 feet. This structure,
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according to their survey, starts at 5 feet
and then by zoning, 1t is required to have a 3
foot fence above i1t or, you know, rail.

So iIn actuality, right now, that
structure 1i1s required to be 8 feet high and
the neighbors are, essentially, having a
building built 8 inches from thelr property
line 8 feet high, whether they call 1t -- 1In
their 1llustration shows this perfectly.

I think 1n i1llustration -- well,
there are  two illustrations from the
applicant. Elevation 1, let me point out that
although this looks like maybe that"s a nice
backyard, that"s the neighbor®s property.
This i1s where the building 1s extending to.
So they built the garage and 1t"s clearly a
garage in their 1illustration right up to 8
inches from the property line. So i1n their
i1l lustration, they show that extremely
clearly.

Now, Ffirst of all, even if they
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were building a garage and even i1f they had
permission to build a garage, which they
don"t, they would either have to be on the
property line, which they are not, or 8 feet
back from the property line. So there 1is
Issues there that they have violated.

Now, 1 think in their Illustration
2(b), they show this really pretty clearly for
you, because they show the fence blocking out
the Tirst story addition. So you can see
that, essentially, where that fence 1is, they
have just extended the Tfacade of the Tfirst
story building all the way to 8 inches from
the neighbor®s property line.

So the whole intent of, you know,
having open space, rear yards iIs not to build
a garage in your backyard.

Now, 1 think that this project 1is
a little bit expressed by the planting that
the neighbors have done i1n that 8 1inches.

They have actually planted an i1nvasive
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species. They have planted bamboo there.
Now, 8 inches for the bamboo means that the
bamboo 1s just going to extend 1iInto the
neighbor®s yard. 1t"s going to be a nuisance
to begin with.

They have built a garage, which is
a nuisance. They have iIntruded on the privacy
of the neighbor, which is not right. And then
I want to go back to the character of the
neighborhood.

This 1s -- these sections which 1
think you have copies of show the original
one. Now, you notice that there was a
retaining wall here and this i1s the level at
which they would have had to have had their
height related to. And, In fact, that"s the 6
foot stockade fence.

What they have now is this 8 foot
garage. They have a two-car garage built
across here. On top of the garage they have--

I know this is not the issue; however, they
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did extend this beyond what their was
grandfathered in to 1t. That might come up as
another 1i1ssue with a C of 0O, because they
haven®*t been granted a C of O. So 1 presume
that could come back to the Board. No? Okay.
Wrong on that.

Now, when the owners provided a
sketch of an arbor with plantings on each side
and the neighbors were willing to negotiate
that, 1n fact, were, i1t seemed, very generous
to go and work -- try to work something out
with them.

But when they asked for specific
plans as the architect, as their advisor, |1
kept saying you need to have something with
dimensions, so we know how high 1t 1s, how
It"s going to be built, you know, what"s the
materials, so we actually know what we are
going to get versus a little sketch, which
tells you nothing.

That was never forthcoming. So we
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actually, 1n order for the Board to have
something to act on, drew a set of possible
plans up, based on their drawings, which
showed an arbor, cutting away the driveway,
putting lattice fence up to 4 feet above their
deck, that"s still going higher than we might
like, but at least i1t"s not going to loom as
high.

So this i1s a very specific plan,
which they have not responded to, but 1It"s
based on their idea.

Now, 1 jJjust wanted to -- what |1
think is the right thing for the Board to do
though, I think this 1i1s an acceptable
compromise to the neighbors, but the right
thing to do for the character of the
neighborhood i1s to actually require them to re
-- to fTill in and eliminate the two-car
garage. And that they should be required to
fill 1n the driveway.

And | show here what 1t would be
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like 1T they returned to what the original is.
And then they would still have their
addition. They would be allowed to keep the
deck and have the deck and have the structure
they built, they just wouldn®"t be able to
change the character of the neighborhood by
having a drive -- a two-car garage that the
neighbors have to look at.

And 1 just do think there 1is
something to ask the Board. Well, two other
Issues | want to bring.

To ask the Board to believe that
they have replaced a wood deck where you had
to go five steps down to with a deck -- with a
concrete deck which now is a continuation of
the first floor, presses my imagination. That
Is not a replacement.

They built a building there. They
built a two-car garage. They haven®t replaced
the deck.

The next thing, the final thing is
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the zoning -- or the review by the Board"s
Zoning suggested that 1t would fit in. They
said 1t would fit in and the reason that they
gave was the addition is not visible from
Morrison Street.

well, no, we don"t have any

complaints from the Morrison Street neighbors.

They don"t see it. But it is visible to 39"
Street. The concrete TfTinish and the muted
colors of the addition are not out of
character with the stucco exterior TfTinish of
the existing dwelling.

We do not disagree with that. As
such, the addition and dwelling do not
substantially visually intrude on the
character and scale of 39" Street. The
character and scale of 39™ Street is not
having a two-car garage built in a rear yard
space. That"s not the proper character of the
neighborhood. And that"s what they have done.

So I just don"t see how you can --
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that would be like all right, I just built a
three story building, but | made i1t beige. It
fits 1iIn. It"s with the character of the
building next to i1t. This just doesn"t make
sense.

And so, basically, 1 think that
the applicant has failed to provide proof or
demonstration that they meet the criteria
required by the Board for approval. And 1
think that they should be denied approval.

CHAIRPERSON  MOLDENHAUER: Does
that conclude your presentation?

MR. BELL: It does.

CHAIRPERSON  MOLDENHAUER: Okay .
Do Board Members, Tfirst, have any questions
for Mr. Bell? Okay . Actually, does the
applicant have any cross-examination for Mr.
Bell? Oh, sorry, one more Board question
first.

VICE CHAIRPERSON SORG: Sorry. |

have a quick question, Mr. Bell. You spoke to
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the proposition in your Drawing A-2 of the --
yes, hi.

MR. BELL: Where is that voice?

VICE CHAIRPERSON SORG: You spoke
to the proposition in this Drawing A-2 i1n the
top section of filling In the garage and the
driveway and so forth.

MR. BELL: Yes.

VICE CHAIRPERSON SORG: And then
but there 1s another proposal on the bottom in
plan —-

MR. BELL: A-2 what?

VICE CHAIRPERSON SORG: The one
you were just speaking to on the far right.

MR. BELL: Oh, right. Okay.

VICE CHAIRPERSON SORG: So these
are two different proposals, so 1 want to
understand --

MR. BELL: The two proposals were
-- when the owners asked me, they asked me

first could 1 work with them with the proposal
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from the neighbor and make i1t specific, so we
actually would have to mention something that
people could actually measure and know what it
was .

So we, as the opposition, were
forced to the position of actually, you know,
providing something that could be measured by
the Board, should the --

VICE CHAIRPERSON SORG: |
understand that. We have gone over that.

MR. BELL: Yes.

VICE CHAIRPERSON SORG: But my
question iIs —-

MR. BELL: And the second
proposal --

VICE CHAIRPERSON SORG: -— are
both of these proposals on the table for your
clients review?

MR. BELL: Yes. 1 think --

VICE CHAIRPERSON SORG: Okay.

MR. BELL: -- my clients would be
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very happy to have i1t filled in.

VICE CHAIRPERSON SORG: or my
question goes to the plan on the rear, which
IS based on the landscape architect®s concept
drawings that --

MR. BELL: Yes.

VICE CHAIRPERSON SORG: -- we also
saw submitted with the opposition. Is that
something that would still -- that does not

involve, from what 1 can see, fTilling things
in.

MR. BELL: That"s right.

VICE CHAIRPERSON SORG: Filling 1in
the driveway. Is that something that would
also still be amenable or acceptable to your
clients? It looks like they are going to
answer themselves.

MR. KOLKER: Yes, i1t would be
except that I would note that when you said
doesn®"t 1involve Tilling in, 1f you look at
Drawing A-2 --
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VICE CHAIRPERSON SORG: No.

MR. KOLKER: -- you will see there
i1s landscaping.

VICE CHAIRPERSON SORG: Yes, I can
see that.

MR. KOLKER: Right. That would
be --

VICE CHAIRPERSON SORG: But to a
larger scale.

MR. KOLKER: -- acceptable still.

VICE CHAIRPERSON SORG: Thank you.

CHAIRPERSON MOLDENHAUER: Does the
applicant have any cross-examination for Mr.
Bell?

MS. BELL: Yes, 1 do. Mr. Bell,
are you TfTamiliar with the definition of
building area in the Zoning Regulations?

MR. BELL: I"m pretty definite.
I*"m pretty familiar with that, but you have to
read the exact thing.

MS. BELL: Okay. So you would be
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aware i1n your calculations that any of the
first fTloor 1s not considered part of the
building?

MR. BELL: Any of the TfTirst floor
IS not considered part of the building? What
are you saying?

MS. BELL: No. I guess what I™m
saying is that parts of the building below the
first floor, built below the first floor, are
not considered part -- for dimensions as part
of the building area under the Zoning Regs.

MR. BELL: I don"t think that"s
quite correct.

MS. BELL: Okay.

MR. BELL: I think it says, and
you have got one of the world"s experts there,
so this would be a good duel, but I think that
It 1s saying that 1f 1t"s 4 feet or less, they
have the right to build i1In that area and not
count 1t. But if 1t"s greater than 4 feet, I

don"t think they do have the right.
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And especially when they are
changing the grade level i1In this situation.

MS. BELL: Okay. Let me ask you
also to take a look at the opposition photos
that were provided, and let me see here, on
January 3. The Photo No. 4, if you take a
look at the driveway, they were provided by
your client.

MR. BELL: Oh, we sent 1t? In
your thing?

(Whereupon, at 5:00 p.m. the
Public Hearing continued into the evening

session.)
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E-V-E-N-1-N-G S-E-S-S-1-0-N
5:00 p.m.

MS. BELL: And while he is looking
for i1t, 1 also would like to direct the Board
to photos that we provided in our supplement
that show buildings with character -- within
the character of the neighborhood that also
show driveways iIn the front of the house and
in the front of their homes or side-by-side.

And they would start at Slide No.
32 and they would run to Slide No. 36. And
what 1°"m asking him to do right now iIs in the
opposition, they also provided some examples
of homes that are within character and one of
them 1i1ncludes a driveway with what 1i1s, 1iIn
effect, an elevated sort of rooftop area that
IS being used by the homeowner.

And they are examples of -- and
I"m sorry. Again, | said 1t was their -- the
opposition®s submission of January 3" and it

Is under Tab No. 4. And so my question to Mr.
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Bell i1s does he find this particular garage in
front of this home in the neighborhood of the
appellant to be consistent with the character
of the neighborhood or iInconsistent?

MR. BELL: Well, 1 think that's
generally 1nconsistent, even though 1t 1is
legal.

MS. BELL: Okay . So this was
provided by the opposition as examples of
character of homes i1In the neighborhood. Okay.

Thank you.

My last question 1S are you
familiar with * 2503.2, which states that,
then 1 think you began to talk about this,
structures 4 feet and under can occupy the
rear yard.

MR. BELL: I"m very familiar with
that.

MS. BELL: Okay. So then the 3.5
feet that are required by the building code

for railings on top of that iIs not considered
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In that measurement of whether or not i1t 1is
above the 4 foot for the purposes of these
applications. And you had indicated iIn your
assessment that 1t was.

MR. BELL: No. What my assessment
was 1s the 1i1llustration provided by the
applicant showed the fence going, essentially,
as high as the bottom of the second floor to
within 8 inches of the property. That was the
proposal of the applicant.

MS. BELL: Okay. So you do agree
that the extra 3.5 feet that are provided for
railing 1s not considered under that?

MR. BELL: But that wasn®"t the
proposal the applicant showed us.

MS. BELL: Okay. Thank you.

CHAIRPERSON MOLDENHAUER: Any
other questions?

MS. BELL: No.

CHAIRPERSON MOLDENHAUER: No. And

so does that conclude? I believe you only
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have one minute left, so does that conclude
your presentation?

MR. KOLKER: No other witnesses.
Thank you.

CHAIRPERSON MOLDENHAUER: Okay.

MS. BELL: But 1 would -- 1 think
I would like to also place on the record, 1
did not mention that before, but before they
conclude, that Mr. Miles-McLean did present an
email from --

CHAIRPERSON MOLDENHAUER: Mr .
Bello, yes.

MS. BELL: That"s right. And we
would object to that, because 1t wasn"t
substantiated by either Mr. Le Grant or Mr.
Bello. There were really no questions to Mr.
Bello, so 1t was sort of offered for the truth
of the matter asserted without, you know, a
foundation.

And so fTor whatever purposes, |

realize this is sort of informal, but just so
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that you know, just so that we raise 1t.

MR. KOLKER: I could call Mr.
Bello and ask him 1If he sent the letter, the
email. 1 could do that.

CHAIRPERSON MOLDENHAUER: I mean,
you don®"t have time. You"ve got one minute.
And --

MR. MOY: Excuse me, Madam Chair?

CHAIRPERSON MOLDENHAUER: -- as --

MR. KOLKER: Based on what 1"m
going to put --

CHAIRPERSON  MOLDENHAUER: Also,
you have to be on the record, sir, because we
have to have everything on the record.

MR. KOLKER: All right. 1[I"m going

CHAIRPERSON MOLDENHAUER: Hold on
a moment. Mr. Secretary?

MR. MOY: Yes, Madam Chair.

CHAIRPERSON MOLDENHAUER: I don"t

think you are on the record.
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MR. MOY: Oh, okay, here we go.
In all fairness, on this latest time clock-
down or count-down, there i1s a little bit more
than a minute and, plus, also when the party
opposition, Kolker, spoke, he actually had a
remaining 16 some minutes. So | -- according
to my notes. He didn"t use up his entire 30
minutes, | believe.

MR. KOLKER: What I have got will
take less than two minutes.

CHAIRPERSON  MOLDENHAUER: Okay .
They did use i1t, yes. Okay. Thank you very
much, Mr. Secretary. I think he knows the
tone of that thank you. But we want to make
sure everyone has their full time.

Okay - So this i1s the issue. I
personally do not find that the email that is
part of our exhibit is relevant to the issue
of a 223 relief. So based on relevancy alone,
I don"t think 1t 1Is necessary to bring 1in

witnesses to testify to the validity of the
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email.

I would personally, based on the
fact that this indicates, you know, Bello, 1
would think that most likely 1t i1s a valid
email and 1 would recognize i1t as valid, but
for the purposes of relevancy, 1°m going to
grant the motion and 1"m just going to strike
this document as something that we are not
going to review for purposes of evaluating and
determining the decision.

MR. KOLKER: Okay.

CHAIRPERSON MOLDENHAUER: And that
being said, I"m sorry, I"m just trying to make
sure I know where we are here, Mr. Folker --

MR. KOLKER: Kolker.

CHAIRPERSON MOLDENHAUER: -— you
have -- Kolker, yes. | think i1f you like, you
have a closing, at this point in time.

MR. KOLKER: Well, 1 still have
one witness for one minute.

CHAIRPERSON MOLDENHAUER:  You have
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one more witness.

MR. KOLKER: Okay.

CHAIRPERSON MOLDENHAUER: Okay.

MR. KOLKER: So step up. Ildentify
yourself and tell us what you have to say.

MS. KOLKER: Good afternoon. My
name 1s Ann Kolker. 1 live at 5524 39%
Street. And 1 want to just go back to two
important points which 1 think are very
relevant.

One is the issue of the structure
and the driveway and i1ts consistency with the
character of the neighborhood. You have seen
the photos of the driveway as It exists now.
It 1s very stark looking. It almost looks
like a commercial driveway. Whatever other
driveways are 1i1n the neighborhood, nothing
stands out in this kind of glaring sore point
way, because it 1s so stark and commercial
looking.

So it does affect the character of
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the neighborhood. We live right across the
street from 1t. And i1t iIs jarring.

Secondly, the elevation of the
garage and the deck that is on top of it
really 1s, basically, like an outside room.
And the entertaining, the use that will take
place on i1t, basically, feels to us like it is
happening almost in our front yard, because it
IS so high and there 1s no screening.

And, therefore, our privacy 1is

compromised because of the very exposed

because the area iIs so exposed and we can, you
know, see the people walking around. We can
see them. You know, 1f this happens taking
them outdoors, i1t"s almost as though this 1is
in our front yard and, therefore, our privacy
IS compromised. [It"s an exposure issue.

CHAIRPERSON  MOLDENHAUER: Thank
you very much.

MS. BELL: Can 1?

CHAIRPERSON MOLDENHAUER: Oh,
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sorry, Ms. Kolker, I believe there may be some
cross-examination.

MS. KOLKER: Sorry, sorry.

CHAIRPERSON MOLDENHAUER: I didn™t
think there would be any cross. So I"m sorry.

MS. KOLKER: Okay.

CHAIRPERSON MOLDENHAUER: Go
ahead.

MS. BELL: Ms. Kolker, can you,
please, tell us the distance between the curb
and the front door of your home?

MS. KOLKER: I don"t have that
information, but 1 mean, our house iIs -- the
houses on our side of the street are setback
and I can just tell you that i1t is not just a
question of distance, i1t"s a question of the
height that makes i1t all -- this so visible
and intrusive to us.

MS. BELL: Okay. So it"s -- i1s it
fair to say that i1t i1s, approximately, about

20 feet from the street? The curb on the
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street up the elevation to -- through your
porch to your front door?

MS. KOLKER: I really have not
measured it. 1 would need an expert to verify
that.

MS. BELL: Okay . Would you say
that 1t was less than 20 feet or more than 20
feet?

MS. KOLKER: I just told you 1
don"t have that expertise.

MS. BELL: Okay. But i1t"s fair to
say or can you say iIt"s at least more than 10
feet?

MS. KOLKER: Again, 1 don"t want
to get into these measurements because all 1
can tell you —-

CHAIRPERSON  MOLDENHAUER: Maybe
you can change your question --

MS. KOLKER: -- i1s what 1 --

CHAIRPERSON MOLDENHAUER: -— 1n

regard to --
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MS. KOLKER: All 1 can tell you 1s
what 1 see.

CHAIRPERSON MOLDENHAUER: -- the
distance in the room or something.

MS. BELL: Okay.

CHAIRPERSON MOLDENHAUER: Because,
obviously, 1 don"t think you are --

MS. KOLKER: [I"m not sure why this
makes a difference.

MS. BELL: Okay. Well --

MS. KOLKER: Because | can see
what i1s going on. Without any screening, 1t
IS very exposed.

MS. BELL: Okay . What we are
talking about, I just want to make sure that
the Board i1s clear, we are talking about the
distance between the deck to the street,
across the street --

MS. KOLKER: Right.

MS. BELL: -- and the distance
from your curb up to your front door.
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MS. KOLKER: To our porch.

MS. BELL: Okay.

MS. KOLKER: And actually, our
living room windows and our bedroom windows--

MS. BELL: Okay.

MS. KOLKER: -- front right on it
as well.

MS. BELL: Okay . And 1sSn"t it
also true that the applicant indicated to you
that they had a landscape plan that would
include adding greenery to the deck? Isn"t
that correct?

MS. KOLKER: It has been
discussed, but we, one, have not had -- we
have had a concept from them, which we, you
know, think was very promising. We have not
had the specifics that will allow us to make
us or the Board to make a determination of
whether the concepts are being implemented 1in
a way that will implement the concept, so that

they provide the screening.
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And that, we are looking for, one,
that specificity and then, two, a guarantee
that a future owner could not undo the
improvements that you all make.

MS. BELL: Okay . But 1sn"t it
fair to say that i1f the applicant provides
some landscaping on the deck area facing 39"
Street, that that would meet your concerns
about seeing Into the deck area?

MS. KOLKER: That -- again, this
Is a partial solution. We still have the
issues with the driveway, which, as 1 say,
looks like a commercial driveway. It looks
like you are driving up to a, you know, CVS or
a small grocery store.

MS. BELL: Okay. So you can"t say
-- you do agree with me that i1t would meet
whatever concerns anyone has about looking
into the deck from 39" Street, but that you

have raised an additional concern which i1s the

driveway? Is that correct?
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MS. KOLKER: That"s correct.

MS. BELL: Okay. And then my last
question is how different i1s your view of this
deck than Mr. Miles-McLean, who Hlives next
door?

MS. KOLKER: 1 think this --

MS. BELL: How would you describe
the difference in view to the deck?

MS. KOLKER: That we have
different perspectives.

MS. BELL: That"s correct.

MS. KOLKER: Because they -- the
deck, basically, almost goes into their dining
room and kitchen and that i1s an issue that
they face, because of the, you Kknow,
positioning of the two houses. That i1s not
the i1ssue that we face, but they are all part
of the same -- neither 1issue would exist if
the garage hadn®"t been built with the deck put
on top of 1t.

MS. BELL: Okay. 1 think what you
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are saying i1s that you can see that the line
of sight and the privacy issue is different
from the Miles-McLean front porch/deck than it
iIs from your front porch/deck.

MS. KOLKER: But we think that --

MS. BELL: 1Is that correct?

MS. KOLKER: But I think that we
think that the remediation which we are united
in what we think the remediation ought to be,
because 1t is part of a whole -- 1t 1s a
holistic approach that we want you to take,
not a piecemeal approach.

MS. BELL: But my question, Mrs.
Kolker, 1is 1i1s the Iline of sight and the
privacy 1issue different from Miles-McLean"s
front porch than 1t 1s from your front porch?

MS. KOLKER: Yes.

MS. BELL: Thank you.

MS. KOLKER: I thought that had

already been established.

CHAIRPERSON  MOLDENHAUER: Okay -
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Does that conclude your questioning?

MS. BELL: Yes, 1t does.

CHAIRPERSON  MOLDENHAUER: Okay .
And one of our Board Members i1s going to have
to leave, but she will read the record and we
will, obviously, continue on with this
hearing.

That being said, 1is there any
closing remarks by -- 1 believe your time is
up, but 1f you have any closing remarks?

MR. KOLKER: Yes, but we have the
ANC Commissioners.

CHAIRPERSON MOLDENHAUER: He 1s
not part of your presentation.

MR. KOLKER: Okay. Fine.

CHAIRPERSON MOLDENHAUER: He will
be --

MR. KOLKER: Then 171l --

CHAIRPERSON MOLDENHAUER: I will
be calling him separately as part of our
proceeding.
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MR. KOLKER: Okay. Then -- right,
right. I"m ready when you are ready, but 1
didn"t want to -- 1f that"s --

CHAIRPERSON MOLDENHAUER: No.
What we will do is we will give you about two
minutes to do closing remarks.

MR. KOLKER: Okay. 1 want to talk
about the criteria, the three criteria that
are applicable to 223. And then 1 want to
talk about 223.4, for one second.

Light and air and privacy 1issues
affect directly Stuart Miles-McLean and he 1is
going to talk about them iIn just a moment.

Privacy 1issues affect both Stuart
Miles-McLean and us in different ways. Okay.

They affect us because, as you have just
heard from my wife, the way this garage and
deck 1s constructed, 1t faces directly into
our property and also into the property of Lee
Foster Crowder, who is just immediately to the

south.
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So that what 1s placed on the
deck, the people walking around on the deck,
the conversations, the music, the
entertainment, all of that will now be In our
front yard. That"s a privacy iIntrusion. It
affects the enjoyment of the properties in the
neighborhood. It compromises us without
reason or justification.

There i1s also a substantial impact
on the character of the street that is
involved and that is 39" Street. It"s the
subject street frontage is what we are looking
at. That"s what the statute refers -- excuse
me, the code provision refers to.

It doesn"t refer to the Morrison
Street, which 1s not affected by this. It
refers to 39" Street. The pattern of houses
along the subject street frontage, which 1is
39™ Street.

Our street and that area does not

have anything like this garage structure. I
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know that you have ruled that the -- your
consideration 1i1s [limited to the garage
structure. The parking pad is part and parcel
of 1t, just as the doorway to the garage 1is
part and parcel of 1t.

IT they took down the garage
because you denied the special exception, the
parking pad would have no purpose, obviously.

There 1s nothing on the street
that 1s like this and there i1s nothing on the
street which should be like this. Remember
that what they did was they excavated below-
grade to build something that was higher than
was allowed and, basically, took away the rear
yard.

The rear yard 1i1s there -- 1iIt"s
there for our protection. And I mean by our,
both Stuart Miles-McLean and somebody adjacent
to 1t and ours as the people across the street
from 1t. That open space principle that iIs iIn

the law 1s what we are trying to maintain.
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So 1 submit that there has not
been demonstration that they have met the
special exception criteria.

I also note that In 223.4, the
Board may require special treatment in the way
of design, screening, exterior or interior
lighting, building materials or other features
for protection of adjacent or nearby
properties.

While we -- while our position is
now that this special exception should be
denied altogether and the property should be
demolished, 1f you were going to come to a
different conclusion, you could do so imposing
these requirements that are similar to what we
had put forth in the proposed plan, which had
iIts origins in what the Merlises themselves
had proposed and then withdrew from.

So for those reasons, we think
special exception should be denied. IT you

feel -- come to a different view, then at a
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minimum there should be a set of special
conditions imposed as part of those
exceptions. Thank you.

CHAIRPERSON  MOLDENHAUER: Thank
you, Mr. Kolker. And, Mr. Miles-McLean, 1
think we have heard -- 1 don"t think that
there 1s a need for any additional conclusion.

I think Mr. Kolker kind of summed everything
up -

MR. KOLKER: Yes, and --

CHAIRPERSON MOLDENHAUER: I think
that we have a full record in regards to the
opposition.

MR. MILES-McLEAN: I would simply
like, 1f I might, to add that one of our
concerns about having this -- 1t the special
exception 1s granted, to have i1t have
longevity that we would have certainty as
neighbors going forward iIn future owners of
the house next door, that whatever conditions

are applied In order to mitigate, i1f that"s
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the decision you make, would have -- would be
incumbent upon future owners.

The reason being, like | said, we
have just 1nvested a tremendous amount
converting our basement iInto an apartment for
our disabled son and our intention iIs to stay
there and age-in-place, because he has Metro
access and the neighbors know him. All the
stores over on Connecticut Avenue know him.

And 1t would be very difficult and
disruptive i1f we had to move In order to -- soO
we are about the future value of our home, If
the property next door i1s allowed -- say if
you say go ahead and do whatever you want over
there.

In the future, 1f somebody can --
would have access to special exception and not
have to adhere to any [landscaping or
mitigation requirements, that would affect us,
as has already been established in the privacy

and light and air. Thank you.
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CHAIRPERSON  MOLDENHAUER: Thank
you very much.

At this point i1n time, we will
turn to OP. Well, let"s turn to OP and get
their report.

MR. JACKSON: Thank you, Madam
Chair and Members of the Board. Again, the
name 1s Arthur Jackson, D.C. Office of
Planning. And 1 will briefly go through the
Office of Planning report that you have before
you.

The application, of course, came
as a result of construction that was later
deemed -- that was allowed, proceeded and was
later deemed to be nonconforming because of
the height of the structure.

The Zoning Regulations allow
structures iIn the rear yard, garages and other
statutory buildings, free-standing, of course
when 1t comes to -- so a free-standing garage

iIs allowed iIn a rear yard as a matter-of-
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right.

In this case, attached to the
building 1t 1i1s only allowed by special
exception. And that i1s the 223 process. So
223"s process iIs strictly to address
construction of additions to existing
buildings that encroach iInto the rear yard,
rear and side yards, on a property.

The subject property®s addition is
-—- replaces a preceding -- an existing deck
that -- so 1t 1s covering some of the same
area, but 1t"s somewhat smaller.

Refer to the Figure 1 1in the
Office of Planning report. Well, actually, I
can refer to the No. 4 slide 1iIn the
applicant™s application. The TfTourth slide
shows the property line and 1t shows the
driveway going into the property that existed
previous to this.

I would note that the expanded

driveway did not expand a curb cut going to
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the street, which is something we checked with
with the Office of -- the Department of --
DDOT . And DDOT said well, there was no
concerns because the width of the driveway was
not -- the driveway curb cut was not expanded.

So the drive -- the width of the
driveway i1s as a result of angled expansion of
the driveway from the existing curb cut. So
the use of the curb cut of the street was not
changed.

I would also note that the
northern edge of the driveway, which would be
closest to the neighbor®"s property was not
changed, so that it was expanded to the south
to go fTurther to the house, closer to the
house.

Now, this 1Is iImportant as we
proceed to look at the proposals for change.
All right. So 1f going to the applicant™s
submission, okay, the site as existed before
IS on page 4.
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Then 1f you go to page 47, you see
the deck as 1t was before. As noted before,
the deck extended all the way to the property
line and 1t was some steps below the ground
floor level of the house.

What the applicant has constructed
was something that is at ground floor level of
the house, which still resulted to being 4
feet above-grade.

Of course, as an aside, i1t would--
it generally would make sense to eliminate
those steps because then you could step right
out of your house onto the deck. I mean,
that"s something that would be a normal
course, 1f you had the opportunity and the
expenses to do that, because that"s -- it
could be considered a health and safety issue.

But iIn any case, because of the
height of the deck i1t constitutes a structure
over 4 feet tall In the rear yard and subject

to special exception.
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All right. Then you go to page
16, that i1s the deck itself as i1t currently
exists. There 1s the wall that would be
replaced by the garage doors. There 1s the
temporary railing at the top and there is
landscaping along the side of the property.

Okay. That"s what existed when |1
visited the site. The bamboo -- I believe the
bamboo that had been proposed originally had
already been removed when 1 visited the site,
so all we saw was the elephant Hlilies or
whatever those are.

Okay - So 1n any case, I711
briefly go through the standards for approval
and outline the Office of Planning®s position
of each one.

Okay - The 223.1 allows the
addition to, one, dwellings or fTlats 1in
residential districts that are in violation of
certain zoning requirements.

Okay . This 1s a single-family
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attached dwelling, which 1s allowed as a
matter-of-right 11n the District, and the
applicant 1s requesting special exception
pursuant to 223 to -- for relief from the
minimum rear yard requirement.

There i1s no side yard requirement.

This 1s just rear. Okay. So that"s the only
requirement -- the only provision they are
requesting relief from.

The air and Ilight available to
neighboring properties will not be unduly
affected.

Based on our site visit, we noted
that the -- well, actually, I1If you turn to the
Office of Planning"s report and look at the
Exhibit 1, which is an aerial of the site, you
see where the house on the existing property
Tits well back from the street.

In fact, 1t looked as i1If the rear
yard is actually smaller than the front yard.

In any case, the depth of rear yard to the
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property line i1s much less than the depth of
the side yard to the neighboring property.

And, 1n fact, on our GIS system,
of course GIS 1s not perfect, 1t scales off at
25 feet, so there I1s a good distance between
the property line north to the neighbor®s
house. And as we know on the submitted plans,
there i1s 20 feet between the resident -- the
existing property and their property line.

So there i1s a good bit of distance
there and you will also note that there is a
lot of landscaping that used to be on both
properties. A lot of 1t was limited, of
course, with the new construction.

Okay - That was the condition
then. And this also notes the position of the
driveway and how the driveway, the northern
end of the driveway -- now, again, our GIS
Maps tend to shift property lines, so we can"t
say exactly where the property line is, but we

can say that the northern edge of the driveway
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Is very close to the northern property line of
the subject property.

And so you can see how they could
expand the driveway by coming south.

Okay - So going through the
standards quickly, what we determined was 1iIn
terms of the air and light, the height of the
existing deck does not appear to have undue
impacts on the air and light available to the
neighboring properties.

Now, this deck does not currently
have the fence. There 1s probably some
negotiation that could be done on the fence.
But what the applicant had said when we
visited the site was that they were willing to
put in a 7 foot fence that was shown on their
plan.

IT they had done so, that would be
consistent with what had been on the site
previously. 1t would just be much taller.

The privacy, use and enjoyment of
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neighboring properties would not be
compromised. We know the applicant did try to
take some steps to shrub screen the
neighboring properties. They left the 7 foot
tall fence. They planted the Canta Lilies and
clumps of bamboo which, of course, were
removed and they offered to put up the fence.

The neighbors were asking for
something somewhat different. They wanted a
different type of landscaping. But 1 would
still note looking at the existing -- the
situation that existed previously, that there
iIs very little room between the existing
driveway and even the previous deck to put
your standard trees. It will have to be
something thin.

111 move along, sorry. Okay .
The addition of a -- the additional structure
together with the original buildings prevent a
view from the street, the public way will not

substantially intrude on the character or
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scale of the street.

Based on our review, a quick
review of the general area, this was -- i1t was
different, but 1 wouldn®"t say 1t was out of
character. The driveway is wider, but the --
because the -- where the deck sits back and
the fact that it is gray and kind of sits in
the background, we don"t think it would be
that detrimental to the character of the
street.

Then the applicant provided
sufficient detail, although -- not although.
The lot occupancy is not an issue, of course,
because there 1is not that much -- 1t 1is
consistent with the current requirements.

Our concern was though that the
proposal by the applicant were not -- did not
seem sufficient to satisfty the concerns of the
neighbors. And so we encouraged them to

continue to work on addressing that issue.

So with that, we recommend
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approval contingent on them moving Tforward
with some sort of landscape solution.

That concludes our summary of the
Office of Planning®s report.

Oh, 111 also note that the
District of Columbia Department of
Transportation, as has been mentioned before,
had no concerns about the curb cut or the --
any other i1mprovements related to this
property -- project.

CHAIRPERSON  MOLDENHAUER: Thank
you very much. Do any Board Members have any
questions for Office of Planning?

MEMBER JORDAN: Yes, | do. So you
found there was no affect upon privacy for the
neighbor behind the deck?

MR. JACKSON: Well, at that point,
what the applicant said was they were -- they
have not -- they have a temporary railing
around the deck. So what they said was they

were -- their plans showed them putting up a 7
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foot fence.

Okay. The 7 foot fence or a solid
fence would be consistent with what had
previously been on the property. well, at
least according to the plans that 1 have seen.

CHAIRPERSON MOLDENHAUER: I just
don"t understand how you can say It"s going to
be consistent with what was previously, when
you are talking about a completely different
height.

MR. JACKSON: It will be a taller
fence, but 1t will still be a solid fence. So
the --

CHAIRPERSON MOLDENHAUER: But
don"t you think that the height of that fence
and the height of the potential deck 1in
relationship to privacy and where people®s
visual eyes go would affect the privacy?

MR. JACKSON: Well, what you are
saying 1s -- okay. The question is height.

It s not the tool. The fence i1s the tool to
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provide the privacy. |If the issue is height,
then the height needs to be 1iIn discussion.
Not necessarily a tool.

What 1 was intimating though to
the applicant was it you put back,
essentially, what was there before, then that
would -- will assume to be the starting point
for discussing what types of screening 1is
necessary.

Because looking again at the
photograph that was on the site previously --

CHAIRPERSON MOLDENHAUER: But |1
just --

MR. JACKSON: -- there were two
fences.

CHAIRPERSON MOLDENHAUER: I mean,
1T you put back what was there before --

MR. JACKSON: No, no. Okay . If
the tools --

CHAIRPERSON MOLDENHAUER: -- and

right now --
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MR. JACKSON: -- that we just --

CHAIRPERSON MOLDENHAUER: -- a
person®s body previously, you were only able
to see from like shoulders up. And now, you
can see from -- you know, the entire body.

MR. JACKSON: You®re still talking
about using a taller fence then.

CHAIRPERSON MOLDENHAUER: But then
doesn"t --

MR. JACKSON: You don®"t want to
see --

CHAIRPERSON MOLDENHAUER: -- by
having a taller fence, doesn"t that then
reduce the Ilight and air, Kkind of the
enjoyment from another property looking over
to a taller fence now versus a lower fence?

MR. JACKSON: Okay.

CHAIRPERSON MOLDENHAUER: I*m just
trying to understand your view in that.

MR. JACKSON: Okay.

CHAIRPERSON MOLDENHAUER: Because
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that, to me, seems to be the issue.

MR. JACKSON: Okay. 1711 give you
-- again, putting this iIn perspective. We are
talking about a building that i1s 25 feet away
from the property line. And a Tfence that
starts off at 7, if 1t goes up to 12, i1f your
goal 1s not to be able to see on -- iInto the
other person®s window or what they do on the
deck, you"re talking about something that
blocks your vision.

It can be a fence. It can be a
trellis. It still is going to be tall enough
for you -- you still need to make i1t tall
enough so they can"t see over the fence. So
there are conflicting arguments being made.

Okay. We don"t want to see what
they are doing. We don®"t want them to block
our view.

CHAIRPERSON MOLDENHAUER: Yes.

MR. JACKSON: But what 1 -- the

thing that they are TfTully consistent on is
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they don"t want to be blocked by a fence.
They would rather 1t be a landscaping that was
blocking the view, not something solid.

So again, I"m trying to balance
what i1s being said. If the iIssue i1s that you
want a soft screening as opposed to a hard
screening, that"s one thing.

IT the 1issue i1s that you don"t
want a screening that is 7 plus 4 or 7 plus 6,
13 feet tall, you want one that is just barely
large enough or tall enough that i1t doesn"t --
that you can®"t see the people, that®"s another
thing.

But i1t sounds like i1t"s a mix of
having something that"s a soft screen,
landscaping, not bamboo, and a hard screen
that you can®"t see through.

CHAIRPERSON MOLDENHAUER: No, |
appreciate that. I think that is the issue.
I think 1t also 1s kind of a give-and-take.

MR. JACKSON: Yes.
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CHAIRPERSON MOLDENHAUER: Do any

Board Members have any other questions for OP?
I want to first make sure no Board Members
do.

Okay. At this point in time, 1711
ask the applicant 1t they have any questions
for Office of Planning?

MS. BELL: Just a point of
clarification. The 7 fToot fence that is on
the lot line it still exists. I think that
Mr. Jackson had suggested that 1t had been
taken away, so it still exists.

And when we are talking about an
additional fence, because the building codes
won"t all you to have a 12 foot fence on the
lot line, we are talking about building a
lattice or some additional fencing on the deck
area.

So what happens 1i1s the 7 foot
fence right now allows some view.

CHAIRPERSON MOLDENHAUER: It
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screens the concrete?

MS. BELL: Right.

CHAIRPERSON MOLDENHAUER: And then
above that it would be some sort of --

MS. BELL: Yes. Right now, there
i1Is a little -- you can see --

CHAIRPERSON MOLDENHAUER: -
lattice material that would screen the people.

MS. BELL: Right.

CHAIRPERSON MOLDENHAUER: That"s
not there vyet, but 1i1t"s proposed by the
landscaping potentially.

MS. BELL: Right. Because right
now what you are seeing iIs the temporary. You
are seeing about 3 feet of the temporary
railing on top of there.

CHAIRPERSON MOLDENHAUER: of
metal, yes. Okay.

MS. BELL: Correct.

MR. JACKSON: And going back to

the original plans that were submitted, what

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.co
m




10

11

12

13

14

15

16

17

18

19

20

21

461

was submitted was a replication of the solid
fence on the deck.
MS. BELL: That"s correct.
CHAIRPERSON MOLDENHAUER: Okay.

MR. JACKSON: Right. This will

CHAIRPERSON MOLDENHAUER: This 1s
a modification to the initial plans.

MR. JACKSON: Right.

MS. BELL: Right.

CHAIRPERSON MOLDENHAUER: Which we

would, obviously, have to have.

MS. BELL: Right.

CHAIRPERSON  MOLDENHAUER: Okay .
Any other questions other than that
clarification for OP?

MS. BELL: One other thing 1 just
wanted to note in his report. He indicated to
that the ANC decision was unanimous and it 1is
actually 5-2, which you will discover.

CHAIRPERSON MOLDENHAUER: And we
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will get to that In a second when the ANC
Commissioner -- do parties In opposition have
any questions for the Office of Planning?

MR. KOLKER: Just one or two here.

I want you, Mr. Jackson, to picture the deck
In use, because right now you have looked at
the deck with nobody on 1t, obviously, and you
have considered i1t that way.

MR. JACKSON: Um-hum.

MR. KOLKER: Imagine i1t there 1is,
let"s say, a cocktail party on the deck.
There are 20 people out there In conversation,
maybe some music. Do you think that has any
affect on the privacy of the neighbors as
compared to what that privacy would have been
without such a deck?

MR. JACKSON: 1 guess 1 would have
to compare 1t to something else. Were there
never any social functions on the old deck?

MR. KOLKER: The old deck was

below -- was at -- 4 inches off the ground and
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shielded by a 7 foot fence.

MR. JACKSON: But still if you
have -- were there ever any social functions
on the old deck?

MR. KOLKER: Well, I mean, you can
imagine as you like here, but my question for
you IS --

MR. JACKSON: No. I™"m just asking
the question to get some context, because i1f--

MR. KOLKER: No. There were -- to
my knowledge, and 1°ve lived on the property
for 32 years, | never saw any kind of social
function on that deck that existed there.

MR. JACKSON: Okay.

MR. KOLKER: Because you couldn®t
see anything there.

MR. JACKSON: No, but you could
hear 1t.

MR. KOLKER: Right, I --

MR. JACKSON: I1"m just saying --

MR. KOLKER: -- never heard it.
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MR. JACKSON: Okay . well, 1f
there were never any functions on the old deck
and --

MR. KOLKER: No.

MR. JACKSON: -- the applicant had
functions on the new deck, there would be a
difference.

MR. KOLKER: It - okay. And my
question is really not the behavior of the new
owners versus the old owners, but whether the
construction facilitates that kind of social
use of the deck and have -- with the effect
and 1impact that 1 have just described it
having on the neighbors.

MR. JACKSON: Well, 1f the deck
was raised to the level where people can
actually walk onto i1t, that may be even more
sociable.

MR. KOLKER: Okay. Well, they can
-- you understand they can walk right out from

the kitchen onto the deck.
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MR. JACKSON: Yes.

MR. KOLKER: They are at the same
level.

MR. JACKSON: Yes, that"s probably
why 1t was designed that way.

MR. KOLKER: A typical arrangement
would be for entertainment to take place there
In the nice months and people to be outside on
the deck and they would be projecting right
across to the neighbors who live on 39%
Street.

MR. JACKSON: 1 would agree --

MR. KOLKER: [Is that right?

MR.  JACKSON: -- that 1it's
possible people might enjoy their deck, yes.

MR. KOLKER: Okay. And that would
have an affect on the privacy of the neighbors
across the street, right?

MR. JACKSON: Yes, but 1it"s a
deck.

MR. KOLKER: That -- my point
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exactly. Thank you.

MR. JACKSON: Sure.

MR. BELL: I have a question.
Now, you saild that a garage can be located --
sorry. You said that a garage can be located
Iin the rear yard.

MR.  JACKSON: As a matter-of-
right, yes.

MR. BELL: Isn"t that only an
accessory garage? A garage as an accessory
building 1s allowed to be that?

CHAIRPERSON MOLDENHAUER: Mr .
Bell, actually, a point of procedure. You are
a witness.

MR. BELL: Okay.

CHAIRPERSON MOLDENHAUER: So 1
apologize, but procedurally, you are not -- if
there i1s any follow-up questions from Board
Members? Otherwise we will move on. Any
final?

VICE CHAIRPERSON SORG: 1 actually
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would like to follow with what Mr. Bell"s
intended question was.

MR. JACKSON: Yes.

VICE CHAIRPERSON SORG: If you can
clarify that, you know, you are saying that
the accessory garage not attached to the
building would be a matter-of-right, but this
requires this special exception because 1t 1is
attached.

MR. JACKSON: Well --

VICE CHAIRPERSON SORG: Correct?

MR. JACKSON: -— because you are
expanding the principal building. This iIs an
expansion of the principal building, which is
not allowed subject to 223.

So we are only talking about the
rear yard, because there 1s no side yard
requirement on a corner lot.

CHAIRPERSON  MOLDENHAUER: Okay .
But 1 think you just said two different things

and now I*"m confused.
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VICE CHAIRPERSON SORG: Yes.

MR. JACKSON: Okay.

CHAIRPERSON MOLDENHAUER: So you
just said that, one, an expansion of a garage
needs special exception.

MR. JACKSON: If the -- if you are
expanding the principal building --

CHAIRPERSON  MOLDENHAUER: Which
they are doing here.

MR. JACKSON: -- with a garage --

CHAIRPERSON  MOLDENHAUER: Which

they are doing here.

MR. JACKSON: Right. Then the
only way --

CHAIRPERSON MOLDENHAUER: So then
doesn"t --

MR. JACKSON: -- you have --

CHAIRPERSON MOLDENHAUER: -- then

that would need additional relief? That"s not
being asked for.

MR. JACKSON: No. 223, what you--
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you need 223 to go into the required rear yard
with an expansion of the building. |If i1t was
a free-standing accessory garage, it would not
need any relief. It could just stand in the
rear yard.

CHAIRPERSON MOLDENHAUER: Okay.

MR. JACKSON: So to some extent,
one of the statements he made was that a
garage i1s not allowed i1n the rear yard.

CHAIRPERSON MOLDENHAUER: But --

MR.  JACKSON: And that"s not
right.

CHAIRPERSON MOLDENHAUER: --
because 1t is not detached, i1t is connected to
the buirlding --

MR. JACKSON: I mean, just think

of It as you are -- you"re not -- there is
nothing -- this i1s one building being expanded
into the -- i1t"s a principal building being

expanded iInto the rear yard. That"s where a

223 comes In. Right, so --
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CHAIRPERSON MOLDENHAUER: Now, my
question would be in order to be considered
part of the building, does i1t have internal
access from the garage iInto the house?

MR. JACKSON: It just has to be
connected to the building.

CHAIRPERSON MOLDENHAUER: It just
has to be connected to the building. It
doesn"t have to actually have access.

MR. JACKSON: No.

CHAIRPERSON MOLDENHAUER: Okay.

MR. JACKSON: Because right now --

VICE CHAIRPERSON SORG: It does.
You can see In the drawings.

CHAIRPERSON MOLDENHAUER: I don"t
think 1t does have access.

MR. JACKSON: Well, this doesn"t
have i1nternal access.

VICE CHAIRPERSON SORG: It does
have.

CHAIRPERSON MOLDENHAUER: It
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doesn"t have iInternal access from the garage--

VICE CHAIRPERSON SORG: Not the
garage, but --

CHAIRPERSON MOLDENHAUER: -- 1nto
the basement.

VICE CHAIRPERSON SORG: -- the
storage part which is part of the addition has
access --

CHAIRPERSON MOLDENHAUER: Has
access.

VICE CHAIRPERSON SORG: -- 1nto

the principal building.

CHAIRPERSON  MOLDENHAUER: Okay .
Sorry.

MR. JACKSON: I would point out
one other thing. They have proposed a

trellis. IT the trellis i1s attached to the
building, 1t is considered an extension of the
main building, principal building, which is
based on the ruling that the BZA has made.

Okay - So even 1f there 1s no
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communication between the building, 1f iIt"s
attached to 1t, 1t"s an expansion of It.

CHAIRPERSON MOLDENHAUER: All
right. At this point in time, we don"t have
any other questions going to OP. Do you have
-- you have a cross-examination question for
OP? Okay.

MR. MILES-McLEAN: Thank you, Mr.
Jackson. 1 was curious 1T you could explain a
little bit more about DDOT not being
concerned, because part of our filing the last
thing 1 heard from DDOT was they were
concerned, because the public space extends
beyond the curb cut and the public sidewalk.
It extends a number of feet onto the -- what
people think of as their property, but iIt"s
actually public space.

And the applicants built retaining
walls and paved over a new section of that
public space that was not included in their

public space paving permit. And DDOT told me
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that they had been instructed to restore i1t to
its original condition, because that -- and
I*m just wondering why -- did they inform you
why that was a change of heart?

MR. JACKSON: No. My question --

MS. BELL: IT I can object, |1
realize that the Board has already indicated
the scope, but this i1s sort of outside of the
scope of his testimony and It Is not an issue
that 1s before the Board for this application
process, whether or not DDOT or DPW has a
concern.

I think he has already indicated
that he has checked with DDOT. They don*"t
have any concerns. And to the extent that
they are questioning about DPW or something
else, 1 think 1t"s outside of the scope. And
I don*"t think 1t is relevant.

CHAIRPERSON MOLDENHAUER: Sorry.

Mr. Miles-McLean, 1 do think that 1t 1is

outside the scope. We did say that,
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obviously, anything regarding the public space
IS not part of 1It.

I do know that Mr. Jackson did
kind of open the door 1iIn regards to this
testimony about the DDOT and the curb cut,
which, based on some of the pictures, I
personally have questions about as well, just
visually from looking at 1t. It doesn"t seem
to -- but, you know, 1 think that that --

MR. MILES-McLEAN: Well, 1 have a
couple other questions when you are --

CHAIRPERSON MOLDENHAUER: IT you
want to talk about some other questions, but I
don*"t think that that®"s relevant to what we
have jurisdiction over.

MR. MILES-McLEAN: Okay. Yes, and
another question. You mentioned that the
northern edge of the driveway is virtually at
the property line. One of the things that has
been suggested is landscaping to mitigate the

impact of the width of the driveway.
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We have been told that they won"t
change the width of the driveway, so I™"m
wondering where would any landscaping go 1if
that retaining wall that 1is built on the
property line -- there i1s virtually no space
on the other side of 1It.

MR. JACKSON: The Hlandscaping we
need to go south of the driveway, because of
the curb cut at the north entrance of the
driveway. And unless you -- it would make --
it would be unreasonable to make It more --
even more difficult to get iInto the driveway
from the street by shifting the driveway
south. So the landscaping should be south of
the driveway.

Well, okay, the -- 1"m not making
a directive. 1°'m just saying, 1"m suggesting
that and 1t makes the most sense, to bring the
landscaping south of the driveway. And
possibly 1In the triangular area that i1s formed

by the tapered driveway, landscaping that area
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with something, with trees or bushes that
would grow and flower.

Again, going back to the original
photograph, earlier photograph of the
property, that i1s the most direct entrance
into the site, because that"s where the curb
cut 1Is. IT you shift them south, then you
have got them coming across the curb, cutting
across the grass, you would be missing the
curb cut entirely to get onto their yard. And
you don"t really want that either.

MR. MILES-McLEAN: I understand.
But 1t sounds -- 1t seems like you would agree
there iIsn"t room for any mitigating
landscaping north of the driveway.

MR. JACKSON: Well, they -- when 1
was on the site, 1t appeared that they had
planted some of the lilies 1In between the
retaining wall and --

MR. MILES-McLEAN: I did see some

things there, but --
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MR. JACKSON: -- but I don"t know.

I don"t even know where the property line is.
MR. MILES-McLEAN: Right.

MR. JACKSON: So maybe 1t"s more

distance than 1 saw or maybe there are plants,

flowering plants, growing plants that could

fit in that area and grow. They have a
specific design to fit In a narrow -- to root
In a narrow area. And since the grass --

there is not a lot of fill area there, it is
all earth, 1t 1is possible to do some
landscaping there that would be different from
what 1s there now.

MR. MILES-McLEAN: With regard to
the bamboo use, | think you mentioned that it
had been removed. And I wasn®"t there when you
were there for the site visit, so I don"t know
1T you noticed that the way they planted that
bamboo was actually by backfilling about 2
feet of dirt between their new building and

the property of the fence.
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MR. JACKSON: Yes.

MR.  MILES-McLEAN: And so I™m
wondering were you actually able to 1inspect
this has been eradicated or has 1t just been
cut down and is that dirt all still there?

CHAIRPERSON MOLDENHAUER: Okay. |
think that this 1s going beyond. I think we
have got pictures. I think Mr. Jackson has
testified to what he saw. And 1 think this is
just going beyond and 1 want to make sure we
maintain a level of decorum here.

I think, at this point in time, we
are going to take a quick five minute recess
for everyone to, you know, do whatever they
need to do. And then we will return. We will
have the ANC report. And we will have, |1
guess, some closing remarks by the Board
Members and then some closing discussions as
well.

Thank you. So a fTive minute

break.
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(Whereupon, at 5:43 p.m. a recess
until

CHAIRPERSON MOLDENHAUER: Okay. |
think you guys were going to get started
again. Just as an initial preliminary matter,
I think that the documents that were taken
down, Mr. Bell, we actually need copies of
those for the record, since they were referred
to. So i1f you can actually make some copies
that are the proper size and have those
submitted to the Office of Zoning? Thank you.

MR. KOLKER: I think those are
already 1in.

CHAIRPERSON MOLDENHAUER: I don*t
know. No, we don"t have them. There i1s one
or two of those that were iIn our record, but
not the tall one that you had of the
different —-

MR. KOLKER: The elevations?

CHAIRPERSON MOLDENHAUER: The

elevations, yes. There were a couple of those
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that we don"t have in our record.

MR. KOLKER: Okay.

CHAIRPERSON MOLDENHAUER: So that
being said, at this point In time, we are
ready to turn to the ANC. Come on fTorward.
I"11 let you introduce yourself and then 1711
just make a quick comment before you get
started.

MR. McCARTHY: Is the microphone
on?

CHAIRPERSON MOLDENHAUER: No, 1it"s
not on yet.

MR. McCARTHY: Now, It"s on.
Okay . Madam Chairman, my name 1&1s Jim
McCarthy. 1°m Vice Chair of ANC-3/4G. And I
also represent the Single Member District in
which the subject property i1s located.

CHAIRPERSON  MOLDENHAUER: Thank
you very much, Mr. McCarthy, for being down
here. And 1 know that you have, obviously,

gone through an entire day, you know, 1it"s
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almost 6:00 and vyou are still here. |
appreciate that.

MR. McCARTHY: It was deja vu all
over again.

CHAIRPERSON MOLDENHAUER: I know.

I"m sure after, you know, the meetings and
all the different, you know, opportunities
that you have heard this, | would just like to
say we have the different reports. So what
you can do is i1f you can maybe not repeat what
IS In the report, but just tell us, based on
what you have heard today, what you think are
some of the more relevant issues or points.

MR. McCARTHY: Okay.

CHAIRPERSON MOLDENHAUER: And
focus on that. I would greatly appreciate
that.

MR. McCARTHY: Okay. Do you want
me to go through any of the formalities, such
as the fact that we met, that there was public

notice, that we had a quorum?
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CHAIRPERSON MOLDENHAUER: We have
got all of that 1in our record.

MR. McCARTHY: Okay. Fine.

CHAIRPERSON MOLDENHAUER: Yes.

MR.  McCARTHY: well, to some
extent 1 think 1 said this was deja vu all
over again. The discussion here followed very
closely the discussion that we had within the
ANC.

We attempted to ascertain what the
facts were as to what the permits initially
said, why the permits were subsequently
withdrawn, why a second permit was issued, why
that was withdrawn, why there was a special
exception being requested.

And 1 think, as speaking only for
myself, that as one party described their
position, i1t sounded perfectly reasonable to
me. And then as the other parties described
their position, it sounded perfectly

reasonable to me as well.
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So we, basically, tried to
evaluate the request for a special exception
against the three criteria that are iIn the
regulations. And we, 1 think most of us iIt"s
fair to say, found there was not much impact
on light and air.

But on the other two criteria, we
thought that was a little bit more difficult
to pin down and we could not reach a consensus
on that.

And that being the case, we moved
on to a question of whether there was a
compromise that could meet the interests of
all of the parties and, you know, resolve this
matter without theilr necessarily even needing
to be a special exception.

And as a basis of that, we used
the plan that was initially developed by the
applicants and was accepted, In principle, by
the neighbors who were opposed and we Tfelt

that that seemed like an acceptable compromise
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to us.

However, i1t seemed to us iIn our
discussions that the applicant no longer was
willing to accept that plan. So, therefore,
we Vvoted to oppose the special exception
unless something akin to that landscaping plan
were i1mposed as an enforceable set of
conditions.

And maybe 1*"1l add just one other
thing. I, frankly, had not looked at the
regulations until after the meeting. And it
struck me that requiring these conditions was
entirely consistent with 11 DCMR 223.4, which
states "The Board may require special
treatment in the way of design, screening,
exterior or interior lighting, building
materials or other features for the protection
of adjacent and neighboring properties.”

And that"s what we have in mind.

CHAIRPERSON  MOLDENHAUER: Thank

you very much.
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MR. McCARTHY: Thank you.

CHAIRPERSON MOLDENHAUER: I really
appreciate your brevity and your ability to be
concise. I think that that 1i1s always a
fabulous character trait.

MR. McCARTHY: And i1t"s unusual iIn
an ANC Commissioner, | may say.

CHAIRPERSON MOLDENHAUER: And you
are humorous as well.

That being said, 1*1l see 1f Board
Members have any questions. No questions for
Mr. McCarthy from Board Members?

VICE CHAIRPERSON SORG: Oh, okay,
I have a question, Madam Chair. Sorry, guys.

Hey, okay, 1"m sorry.

It sounds like from the
perspective of the ANC that you all were
expecting some sort of furtherance of a
landscape plan, but that that broke down,
communication broke down with the applicants.

Is that correct?
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MR. McCARTHY: Well, we certainly
meant to encourage that. 1 can"t say that the
parties seemed on the edge of making that sort
of agreement, but as a number of us stated
during our two meetings on this, you know,
these are neighbors. These are people you are
going to be 1living next to for the next
however long, 10, 20 years.

And 1t 1S -- we thought It was 1In
their iInterest to reach an agreement, not to
have one imposed on them. And we also thought
that by coming to the BZA and requesting a
special exception, one party was going to win
and one party was going to lose. And we
really didn"t see how that was in the iInterest
of the neighborhood.

VICE CHAIRPERSON  SORG: Your
answers are getting better and better. So I™m
going to stop asking questions.

CHAIRPERSON  MOLDENHAUER: Thank

yOou . Does the applicant have any questions
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for the ANC, Mr. McCarthy?

MS. BELL: No.

CHAIRPERSON MOLDENHAUER: Does any
of the opposing parties have any questions?

MR. KOLKER: No.

CHAIRPERSON MOLDENHAUER: Mr .
Miles-McLean, no?

MR. MILES-McLEAN: No.

CHAIRPERSON MOLDENHAUER: No,
okay. Then at this point In time, we are
about ready to turn back to the applicant for
closing remarks. And 1 thank you very much
for coming down and presenting, Mr. McLean.

MS. BELL: Actually, at this time,
I would Ilike to enter 1iInto evidence the
dissenting opinion on the ANC decision was 5-
2. Two of the Commissioners dissented and
they provided a letter. You had 1i1ndicated
that the BZA hadn®"t received 1t, but 1t is

dated January 11.

CHAIRPERSON MOLDENHAUER: We have
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it actually, yes. Yes, i1t has in big words
dissenting on the top of i1t actually.

MS. BELL: Okay.

CHAIRPERSON MOLDENHAUER: So but
you can, 1If you want, provide an extra copy to
make sure we have i1t, but we do have i1t. It
has the dissent with the black mark on top of
it.

MS. BELL: Oh, 1 think that was

because the only copy 1 had was my copy.-

CHAIRPERSON MOLDENHAUER: Oh,
okay.

MS. BELL: So I made a copy of
that.

CHAIRPERSON MOLDENHAUER: That"s
fine

MS. BELL: But I1*m glad you

identified 1t.
CHAIRPERSON MOLDENHAUER: Okay .
It s clear and I know 1 have i1t In my Tile,

because 1t was very easy to see that.
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MS. BELL: Okay. But 1 would like
to point out their concern is that they didn"t
think a Blandscape plan should be, you know,
supervised or fTorced on the applicant, that
the applicant should be left to create their
own landscape plan.

As | mentioned earlier, they are
not adverse to that. They are willing to do a
landscape plan and do some landscaping at the
site. It 1s not complete right now. There
are temporary doors on the front of the
garage. There i1s a temporary railing. And so
their intent 1s to put some landscaping on to
make 1t much more beautiful than it is right
now.

And they were open to some
negotiations and, unfortunately, we weren"t
able to reach some agreement with the
neighbors.

In closing though, 1 wanted to

highlight actually some of the things that Mr.
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Jackson mentioned that 1 think might have
gotten missed iIn our review.

CHAIRPERSON  MOLDENHAUER: Yes.
Actually, probably before you jump iInto your
closing, 1 think the Board has some fTinal
questions for you.

MS. BELL: Oh, okay, sure.

CHAIRPERSON MOLDENHAUER: So I™m
actually going to ask, Board Members, if they
have any final questions?

VICE CHAIRPERSON SORG: Yes, |1
have got a couple myself.

CHAIRPERSON  MOLDENHAUER: well,
actually, you know, 1f you have your questions
and you"re ready, you can go ahead. I have
really comments more than questions.

VICE CHAIRPERSON SORG: Okay .
Then maybe 1711 start with questions. All
right, thank you, Madam Chair.

Let me see how to broach this.

You know, 1 jJust asked the ANC Commissioner
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about this landscape plan. And 1t"s something
that seems to have permeated a lot of the
discussion here. We even took an hour break
to let you guys talk about it.

But I still don"t feel like I have
a good idea of why these discussions between
these neighbors on such a critical 1ssue
exactly broke down. Because 1 think, you
know, 1 have a concept plan that was submitted
and 1 do believe by the opposition, but It was
forwarded by the applicant at a certain point.

And somewhere between there and,
you know, the plan that was done by Mr. Bell
was a total loss of something.

And so I"m not quite sure what 1is
It to the applicant that was so objectionable
or hindered this concept going forward into
something that was agreeable, because it
seems, to me, that based on the fact that this
-- that there was a concept plan and there was

a landscape architect and clearly you have
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done a good amount of landscaping.

1 can see even while the
construction is not quite finished that there
Is -- that you have made efforts iIn there and
certainly high quality construction and
plantings and so forth, 1"m very much aware of
that.

But 1 just want to understand this
narrative and connecting dots that 1 don"t
think even after several hours have been
connected for me.

MS. BELL: Do you want me to take
a shot at 1t or do you want to?

VICE CHAIRPERSON SORG: We haven®t
heard from you, but if you want to talk, go
ahead.

MS. BELL: I actually --

VICE CHAIRPERSON SORG: If not --

MS. BELL: -- think you should
hear from Mr. Merlis.

VICE CHAIRPERSON SORG: I think
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that would be great. 1 would like that.

MR. MERLIS: Thank you so much.
well, all along we really have been interested
in developing good neighborly relations with
our neighbors. I know 1t doesn"t seem that
way today and 1 do hope we can get past this
In some way, regardless of the decision.

Now, they are really one of the
reasons we selected this property. We met
them when we were looking at the property and
I liked them so much, 1 said to my wife, we
were looking at a property downtown further, I
said 1 really want to come here. So we very
much 1n our heart wanted to be here and we
liked them.

And from the beginning, we went
over and spoke  with them about the
possibilities of doing what we were planning
on doing versus erecting a garage. We wanted
some storage space on the property, rather

than erect a free-standing garage. What i1f we
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do a subterranean thing, keep the 1line of
sight down, all right, and give us -- we have
to replace the deck anyway, why not do it as a
consolidated thing?

That"s what our contractor
presented to us. It would be the most cheap--
the cheapest thing to do. So that"s what we
presented to them. They i1ssued no concerns at
the time. We said, please, contact us in the
future 1f you have any concerns. And we
discovered that they had been calling DCRA
i1llegal construction 43 calls.

So we began to lose trust In one
another throughout this process. It got very
hard. We couldn"t have personal meetings to
talk about things. My wife and 1 are social
workers, that"s how we -- we have spent our
career having people talk with each other
about stuff and work things out. So we were
Jjust perplexed, we didn®"t know what to do.

As a last resort effort, because
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we weren"t getting any landscape sketches,
they kept on proposing the idea. They would
come up with a plan they wanted us to do and
we didn"t get any sketches from them.

We brought 1n Ms. Barbara Bauman,
a local designer, somebody i1n the community
who 1s well-regarded. We thought that perhaps
she could help with Lisa and meet with them.
They wouldn®t meet with us.

And we had Ms. Bauman put down a
sketch reflecting what we understood their

concerns to be on this email, just to see if

this i1s 1i1t. Is this what you are concerned
about? That sketch wasn"t really a fTinal
proposal from us. It was a starting point, a
working sketch, so we could work out some
compromises.

Somehow 1t got attached to the ANC
thing as a final proposal that we were making.

We weren"t making any TfTinal proposal with

that. That was a starting point. We wanted
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to look at options.

What was most 1mportant to them?
What were they willing to give iIn on? What
were we willing to give iIn on? We never got
to that point. There were no discussions. We
received no response before the ANC hearing.
And when they came to the hearing, they were
so hostile towards us, we said from that point
forward we are not going to meet with you as a
large group.

We are willing to meet with you
individually face-to-face, have coffee, talk
this out, see what we can work out. That"s
how we felt about 1t and that"s how i1t got to
this point that we are here today, kind of in
each other®"s faces and i1t makes us very sad,
frankly.

So what you have there 1s a
landscape sketch that was never a proposal or
a plan.

MS. BELL: IT I can sort of tag
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along with him, the purpose of creating that
plan was to sort of have a working proposal,
so that we could sort of talk about 1t. But
the plan does contain some of the elements
that at least the applicant is still willing
to embrace.

As 1 said, the screening issue for
5525. You know, we understand and 1 think Mr.
Jackson alluded to i1t, you know, our proposal
was a fence, as we talked about from the deck
up. When Mr. Miles-McLean objected to that,
we put in bamboo. They objected to the
bamboo. We took that out.

And so now, we are sort of at the
possibility of putting lattice up with some
greenery. So we were -- the applicant iIsn"t
adverse to sort of working iIn some of the
concerns.

But the problem is, as we
understand i1t, the three neighbor group and we

just -- 1 think we alluded to that when we
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took a break. There are some elements that
they are not willing to modify. That they are
not -- TfTor instance, they would Ilike the
driveway to be narrower instead of the width
that i1t 1Is.

There are some other elements that
are, you know, not negotiable, as far as they
are concerned. So when you talk about why
things broke down, 1 think -- and I"m sorry,
they also want the condition to run with the
property. They want whoever the future owners
are to also be required to do whatever the
landscape plan 1s, that"s what they mentioned.

That"s what they just mentioned 1i1n their
closing.

CHAIRPERSON MOLDENHAUER: well, 1|
mean, 1 think just to --

MS. BELL: So --

CHAIRPERSON MOLDENHAUER: -— jump
in here. | mean, 1 think that if -- let"s say
that we were to either: (1) Deny the
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application, obviously, that would be negative
(2) or approve the application and
specifically conditioned upon -- and we have
done this. I mean, we condition approvals
upon plans.

MS. BELL: Yes.

CHAIRPERSON MOLDENHAUER:
Obviously, 1 think, based on my view, | don"t
know where the other Board Members are,
anything that goes forward 1in this would
definitely need a landscape plan, In my view.

And so 1f a landscape plan was
part of an approval --

MS. BELL: Yes.

CHAIRPERSON MOLDENHAUER: -- that
would then be part of the 223 BZA Order, which
would be part of the plan which would run with
the land.

MS. BELL: Wwell --

CHAIRPERSON MOLDENHAUER: So that,

I mean, then landscaping plan would be part of
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the plan, which would run with the land, which
I think would address their issue and iIs part
of our procedural requirements.

MS. BELL: No, no, no. We

understand that, that"s what we explained to

them.

CHAIRPERSON MOLDENHAUER: Okay.

MS. BELL: But I think they were
under the mmpression that it would -- you need

to talk to them. But what was communicated to
us Is that they wanted something a little more
than the BZA decision with the plan.

CHAIRPERSON  MOLDENHAUER: What
some sort of -- 1s that what you guys are
asking? Are you asking for like a written
covenant that like required them to maintain
it?

MR. KOLKER: No.

CHAIRPERSON MOLDENHAUER: I mean,
was that what you guys thought that they

were --
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MR. KOLKER: No. And i1f I may, 1
would like to balance this presentation that
you have just heard, because we are --

CHAIRPERSON MOLDENHAUER: 1It"s no.

MR. KOLKER: -- 1 don"t want to

give you the --

CHAIRPERSON  MOLDENHAUER: Mr .
Kolker?

MR. KOLKER: -- short strokes.

CHAIRPERSON  MOLDENHAUER: Mr .

Kolker, 1t"s late. We have given everybody an
exceptional amount of time for hearing. Right
now, I"ve just heard your case. You don"t
need to provide any additional argument for
your case. I think that the only issue 1is,
you know, 1 asked are you guys looking for
some sort of covenant?

MR. KOLKER: No.

CHAIRPERSON MOLDENHAUER: Or are
you jJjust simply looking for something that

would potentially go in conjunction with the
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approval, such as a landscape plan?

MR. KOLKER: We are looking for a
condition of the special exception that
includes a landscape plan.

CHAIRPERSON  MOLDENHAUER: Okay .
So that"s fine. So that issue is aside. Do
you agree on that then?

MS. BELL: Yes.

CHAIRPERSON MOLDENHAUER: So let
me just make sure 1 understand. So the only
Issue that i1s of contention is whether or not
-- sorry, that Mr. Merlis that you are not
willing to concede is to reduce the width of
the driveway?

Now, I personally don*"t know i1f 1
agree with that. And 1f we set this case
over, 1711 let you provide your closing
argument, but as |1 said, | don"t have
questions as much as comments, which is why I
let Ms. Sorg, Ms. Sorg may have another
question, but I"m just going to jump in here

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.co
m




10

11

12

13

14

15

16

17

18

19

20

21

503

and make my comments.

I do find that there are some
Issues here 1In regards to the fact that, you
know, the side yard -- you used to have a side
yard. Obviously, it was the greenery on your
side yard was closer to the property line.
And now, you have, obviously, widened that
into a full driveway and you also now have the
side yard where the deck is, you know, which
iIs a relief that you are seeing. It"s a 19
foot side yard and that actually would take
up, when 1 looked at this plan, the one
dimension that they are looking for i1s 3, 11
and 3.

So the side yard would take up the
entire driveway, 1T you were actually were to
conform with the side yard requirement. Isn"t
that correct?

MS. BELL: Yes.

CHAIRPERSON  MOLDENHAUER: Rear

yard, rear yard, rear yard.
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MS. BELL: Rear yard.

CHAIRPERSON MOLDENHAUER: I"m
sorry.

MS. BELL: Right. But remember,
It"s a replacement of what was there before.

CHAIRPERSON MOLDENHAUER: It°s a
replacement of what was there before.

MS. BELL: Right.

CHAIRPERSON MOLDENHAUER: But
there was greenery there before. I was
looking at the plans. There was greenery on
the east side. On the east side of the
driveway, there was greenery. No.

You had the driveway and then
there was greenery before the property
started. I have looked at the pictures. We
have been going with this case for --

MS. BELL: You mean south side.

CHAIRPERSON MOLDENHAUER: I"m
looking at this.

MS. BELL: Are we talking about
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the south side?

CHAIRPERSON MOLDENHAUER: It says
north. 1 had north/southeast.

MS. BELL: No.

CHAIRPERSON MOLDENHAUER: That"s
wrong?

MS. MILES-McLEAN: 1It"s south.

MS. BELL: South side. You are
talking about the south side.

CHAIRPERSON  MOLDENHAUER: Okay .
l1"ve got --

MS.  MILES-McLEAN: Towards the
house.

MS. BELL: Right.

CHAIRPERSON MOLDENHAUER: Oh,
towards the house. Sorry.

MS. BELL: Towards the house.
Right.

CHAIRPERSON MOLDENHAUER: I looked
at another diagram and 1 thought I had done my

north/south. Okay . Because there 1s no
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north/southeast on this diagram, so 1 was
doing my --

MR. MILES-McLEAN: I was going to
say i1t sounds like you --

CHAIRPERSON MOLDENHAUER: -— own.
Okay. So sorry. The south side previously
had greenery. And in my view, 1If you look at
a lot of the other properties, while there are
a lot of properties that have driveways, that
there 1s greenery on either side.

Right now, there 1s no greenery
and you have no rear yard.

MS. BELL: The --

CHAIRPERSON MOLDENHAUER: This 1s
my comments.

MS. BELL: 1 know, but we had said
that we would --

CHAIRPERSON MOLDENHAUER: Let me

MS. BELL: Just understand that

that"s part of the landscaping we were willing

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.co
m




10

11

12

13

14

15

16

17

18

19

20

21

507

to do.
CHAIRPERSON MOLDENHAUER: No, no.
I just heard that you are not willing to
narrow the driveway and put landscaping in.

MS. BELL: No. That"s right.

CHAIRPERSON MOLDENHAUER: So
that"s something you are not willing to do.

MS. BELL: No. We are willing to
put landscaping.

CHAIRPERSON MOLDENHAUER: But they
are not willing to do that proposal any more.
That"s my understanding. [Is that you are not
willing to narrow the driveway and put
landscaping in? Is that --

MS. BELL: Correct. They want to
put landscaping without narrowing the
driveway.

VICE CHAIRPERSON SORG: But which
was something that was part of an original
concept of a proposal?

MR. KOLKER: Yes. They --
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CHAIRPERSON MOLDENHAUER: But that
-- but they did not --

MS. BELL: Yes.

VICE CHAIRPERSON SORG: I don"t
think that. I*m asking you. I*m asking the
question specifically.

MS. BELL: Yes. Initially, when
we -- because we received an email from them
indicating what their objections were. And so
we thought we would create a concept to sort
of meet theilr objections to discuss it. So
that was the first draft of it. We didn"t get
a chance to discuss 1t.

Now, you can see that, you know,
it 1s still a little adjacent of the curb cut
as compared to where the curb cut i1s and it
requires a pergola, which requires a permit.
And so we were -- wanted to talk to them about
does that make sense? Is this something you
agree to? So, yes, that was part of the

proposals that are out there.
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And then they didn"t adopt that.
And until the ANC meeting, which at -- which
the applicant had -- we had decided not to
discuss 1t with them any more.

VICE CHAIRPERSON SORG: Okay. But
can | make one quick comment while we are
still on this? This document, this concept
landscape plan 1s not something that we, as a
Board, would adopt either. It s not a
complete plan.

MS. BELL: Right.

VICE CHAIRPERSON SORG: I mean,
iIt"s not dimensioned. It doesn"t tell you
what kind of plants.

MS. BELL: The documents --

VICE CHAIRPERSON SORG: I mean, I1f
you -- 1T we were to require as a condition of
an order, you know, that there be landscape
features or trellis features or pergola or
screening or whatever i1t was, | mean, we are

going to be very specific. This kind of holly
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with, you know, this kind of circumference so
that you know 1t"s going to get to whatever
height 1t i1Is that iIs agreed upon.

And so I'm sorry, but 1In my
opinion, eilther we are going to do this or you
guys are going to do 1t.

CHAIRPERSON MOLDENHAUER: And |
think that that"s --

MS. BELL: Well --

CHAIRPERSON MOLDENHAUER: -- what
I was -- no, let me finish, Ms. Bell, because
I think that"s exactly what 1 was trying to
get at.

Right now, 1 don"t know where my
other Board Members are. You have one Board
Member who 1s going to have to read the
record. But right now, I am not looking at
this case very favorably.

And 1f you -- you are going to be
allowed an opportunity for conclusion. We are

then either -- going to set this case for
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decision for February 7. 1f the record will
be left completely open, right now, the record
I don"t think 1is TfTull providing potential
landscaping options.

MS. BELL: Yes.

CHAIRPERSON MOLDENHAUER: Because

that"s something that you guys have to

present.

MS. BELL: Right.

CHAIRPERSON MOLDENHAUER: Because
as | have told -- 1 was telling our new

Commissioner the other day that we don"t have
the same latitudes and Tflexibility as the
Zoning Commission. We can®"t work with you and
say okay, modify the plans here. Let"s do a
little of this here. We don"t have that
right.

We only say this is what is before
us. We accept 1t or we deny i1t outright. And
right now, you haven®t given us any

landscaping options as Ms. Sorg indicated with
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specifics that we can say okay, we see this.
This 1s what the applicant 1iIs presenting.
This can mitigate these, in my view right now,
valid concerns that are being raised that go
to the 223 standard that is before us. And
okay, we are going to accept 1t conditioned
upon this additional landscaping.

Right now, we don"t have that.
And 1 strongly recommend that you do something
between now and then, as Ms. Sorg said, with
valid and specific illustrations,
designations. You have indicated that,
obviously, you have kind of been up i1n the
air. You haven®t had final options.

But you have had a presentation
before the ANC i1n which, obviously, you
realized that this unfinished plan was being
presented. You have had time. You have
indicated that, obviously, you are willing to
work with your neighbors and 1 hope that,

obviously, this 1s not something whereas Mr.
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McCarthy said you end up making us make the
decision, because right know, 1 don®"t think
that 1t 1s going to end up, you know, In the
best position.

I think that the best position
would be, you know, hopefully something that
i1Is mutually beneficial where there 1iIs a
compromise iIn some regard. That being said,
I"m not going to belabor the i1ssue. 1 think 1
have made my point.

Ms. Bell, i1f you would like to
make your conclusions, you can. |If you would
like to hold off and maybe present something
and do a written conclusion, you are more than
welcome to do that as well.

MS. BELL: Well, actually, 1 think
that we will provide something iIn writing.

CHAIRPERSON MOLDENHAUER: That 1s
absolutely fine. We all read our records.
And again, I"m only one of many Board Members.

So I"m jJust expressing what 1 think 1s
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necessary.

And what we will do then, 1f you
would like to present anything, 1"m going to
leave the record completely open for any
submissions. And that way what 1*1l say is
I"m not going to give time fTor replies or
rebuttal. I don*"t think that is necessary
here.

I think that the case 1i1s fTully
briefed. 1 will leave the record open for any
submissions to be received, let"s say, no
later than, 111 just say, February 1°'. And
that way i1f there 1i1s any request for --
February 1°* is in two weeks and the decision
will be set for February 7.

IT there 1s any then requests to
kind of open the record and file things late
to kind of rebut something, it gives time for
that as well. But 1 don"t think that that
will be —- 1711 ask.

I mean, Ms. Bell, 1f you don"t
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think that 1i1s enough time to work with a
landscape architect and actually come to the
specific details, we can give you more time.

MS. BELL: I think we might need
more time, but 1 just want to -- can | just
confer with my client for just a moment?

CHAIRPERSON  MOLDENHAUER: Take
your time. Take a moment, yes.

MR. KOLKER: While she 1s doing
that, may 1 just ask that we get a copy of
whatever i1s Tiled? Because as a party --

CHAIRPERSON MOLDENHAUER: You are
now a party, sat as a party opponent and so
you will get copied on everything. Both of
you will get copied on everything. And if for
some reason you haven®"t gotten anything, Yyou
know, be proactive and call the Office of
Zoning and ask them what 1i1s going on, but
everything now is on-line, so they will be
able to help you as well.

And anything that has been Tfiled
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previously that you don"t have a record of,
you can also get.

MS. BELL: Did you say February
157

CHAIRPERSON MOLDENHAUER: Yes, 1f
that"s enough time for you.

MS. BELL: Yes, that"s enough time
for the applicant to provide a landscape plan.

MEMBER  JORDAN: Do you think
that"s enough time for you and the opposition
to get together? Because | mean, both parties
really need to understand where we could go on
this.

MR. KOLKER: What | would
appreciate iIs --

MEMBER JORDAN: And if I may?

CHAIRPERSON MOLDENHAUER: Let
Member Jordan finish, please.

MEMBER JORDAN: And so 1 think
they need to have enough time for whatever

they come up with before their submission and
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maybe have another opportunity on their own to
try to reach some type of compromise and
discussion, because i1f they can come in it"s
better. In fact, that should have happened
some time ago, because this can go either way.

And so both parties need to be
very reasonable 1In regards to this.

MR. KOLKER: In that vein, 1 was
going to ask 1t we could receive 1t some time
in advance of February 1°%, so that we could
comment on it or, you know, react to it.

If we got it by January 27, which
Is a Friday, that would give us two business
days to respond.

CHAIRPERSON MOLDENHAUER: I don"t
think that they can pull together a
landscaping plan in that time. I think that
that"s a little tight.

MR. KOLKER: Well, 1 --

CHAIRPERSON MOLDENHAUER: I mean--

MR. KOLKER: -- any - | just
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would like to be able to see i1t before the
deadline, so that we can say 1t"s okay or it"s
not.

CHAIRPERSON MOLDENHAUER: well, 1|
mean, what 1 indicated was if we have i1t i1In by
February 1°%, we are having the hearing on
February 7%". That then still gives you one,
two, three, four, five days if you have --

MR. KOLKER: And we could then
file something?

CHAIRPERSON MOLDENHAUER: And then
file something and ask us to allow --

MR. KOLKER: With your permission

CHAIRPERSON MOLDENHAUER: -— a
late filing with our permission.

MR. KOLKER: Okay.

CHAIRPERSON MOLDENHAUER: And so
that way, 1If there 1s -- I"m hoping that this
will be a discussion both --

MR. KOLKER: Okay.
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CHAIRPERSON MOLDENHAUER: -- that
both of you -- before anything is filed on the
15t, so that whatever is filed on the 1°' has
already been discussed amongst the parties.
IT 1t is not and there 1s still some concerns,
you can, obviously, TfTile something prior to
the decision date on the 7*" and ask us, based
on good cause shown, to allow a late filing.

MR. KOLKER: Okay.

CHAIRPERSON  MOLDENHAUER: That
being said, | think Ms. Sorg has one last
comment for all parties to hear.

VICE CHAIRPERSON SORG: I jJust
wanted to make a note. I"m looking again at
the plan submitted by the party opposition.
And I had a short conversation with our legal
counsel and what I"m seeing here is that you
are proposing that the applicant provide
screening, plantings on the neighboring
property.

MR. KOLKER: We --
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VICE CHAIRPERSON SORG: And that"s
not something that 1 believe we are -- the
Board i1s able to do.

So 1f you are thinking of, you
know, options that you might recommend to the
applicant, you want to be careful that, you
know, they are reasonable with regard to our
ability as well.

MR. KOLKER: Okay.

CHAIRPERSON MOLDENHAUER: And |
think that what Ms. Sorg is saying as well is
that while they may agree to something In a
settlement or something 1f 1t comes before
this, we could not require that as a
condition.

So 1f they presented a plan, we
could not require that as part of a condition.
However, they may be willing to agree to
that, so that"s maybe a give and take 1in
regards to, you know, If you both decide to,

you know, gamble and see what we decide, those
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are different factors that are negative and
positives for both sides.

MEMBER JORDAN: And also, 1t"s not
an all or nothing. I mean, so 1If you can
knock off -- out of 20 issues, you can knock
off 19 and 18 and we have to decide the final
two, then let us do that. But work together
and try to get this thing done.

MS. BELL: Okay.

CHAIRPERSON  MOLDENHAUER: Thank
you all for being here today. And we will --
obviously, this hearing is closed, but we have
left the record open, as indicated.

And we will set this case for
decision on February 7™'. Thank you.

MR. KOLKER: Thank vyou. And
especially thanks for your endurance, because
I know 1t 1s a long road.

MS. BELL: Thank you.

CHAIRPERSON  MOLDENHAUER: That

concludes our hearings for today.
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(Whereupon, the Public Hearing was

concluded at 6:23 p.m.)
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